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THE LEGAL GRAHAM FAMILY. 


By A. Oakey HALL. 


ITING the rules and precedents of 
Lavater and Spurzheim, it is evident 

that the faces and heads of the three Gra- 
hams, whose portraits are now presented, 
show rare possession of logic, mental force 
and language. 
York Bar claim for them such a possession ; 
and although David Graham, the elder, and 
David Graham, Jr. (who used the youthful 
suffix long after his father died, perhaps to 
show pardonable pride of parentage), have 
long been dead, their legal fame will doubt- 
less never die in the city wherein the mem- 
ory of Hamilton and Kent is treasured by 
its citizens, who point out proudly to stran- 
gers the houses in which dwelt the author 
of the Federalist or the author of the Com- 
mentaries. There have been carpers and 
cynics, even in the legal profession, who 
claim that the fame of a great lawyer is as 
evanescent as that of an actor, and belongs 
only to his own generation. Possibly this is 
true if the memory of laymen be alone re- 
garded; but lawyers themselves are always 
loyal to the fame of their great jurists, and 
in the temples of Themis lawyers keep jeal- 
ous guard over the undying flame from the 
lamp of their science, which has been said 
to have been lighted, and kept incandescent, 
as proceeding from the sparks of all other 
sciences. Over that temple hangs ever an 
atmosphere of bright tradition. Prior to the 
year 1808 there had lived in the North of 
Ireland a celebrated young Presbyterian 
clergyman who was fast becoming a recog- 


nized pulpit orator. He had married young; 
and he became impressed with the idea that 
the new land in which, as its chief ruler, 


| George Washington had recently died, and 


The traditions of the New | 





to which had recently emigrated Thomas 
Addis Emmet — whose monument confronts 
every.Broadway pedestrian in New York 
city who passes by its St. Paul churchyard — 
was a land where he might win a better 
competency than in his native isle. Where- 
fore, in that last named year, this young 
clergyman, named David Graham, and of 
historic ancestry, who was born in the year 
when impended the revolutionary perils of 
Valley Forge, took passage from London in 
a sailing ship bound for the port of New 
York. While awaiting passage in the for- 
mer city Mrs. Graham gave birth to a son, 
who became his father’s namesake. Arrived, 
the Rev. David Graham was welcomed 
warmly by the Emmets and other Irish 
emigrés to whom he brought letters. But 
in a short time, then in his thirtieth year, he 
concluded to embrace the legal profession. 
Being a plucky man, and of studious habit, 
and having saved some patrimony, he soon 
mastered. terms of admission to the New 
York Bar. Nor was his progress slow; for 
his acumen and powers of oratory soon at- 
tracted popular attention. As early as 1815 
the pages of the City Hall ‘“‘ Recorder” and 
the reports of Caines and Johnson began to 
show David Graham — no longer wearing 
clerical silk— as an active practitioner at 
nisi prius and before benches of judges who 
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eagerly listened to his synthetic arguments. 
Other children were born to him, and among 
them John Graham, Charles K. Graham, De- 
Witt Clinton Graham and a daughter — each 
of whom he carefully educated. Two of the 
boys, in due time after being discharged 
from the ken and care of tutors and profes- 
sors, followed their father’s profession; and 
one, Charles, became a civil engineer, with 
military and naval leanings; and thereafter, 
during the Mexican and Civil wars, at Vera 
Cruz and Fort Fisher, bravely and _intelli- 
gently vindicated his ability in the profes- 
sion of engineering. Early in the thirties of 
this century, young David Graham began, 
after having been admitted to the Bar, to 
rival his father; and to cause contemporaries 
to recall the old couplet : — 
‘¢ To teach his grandson draughts his leisure 
he’d employ: 
Until at last the old man was beaten by 
the boy.” 


The celebrated scientist, physician, racon- 
teur, and biographer, Doctor John W. 
Francis, whose volume entitled ‘‘ Old New 
York” is still sought after in libraries, 
narrates that to see the two David Grahams 
together — father and son — in a court 
room, dividing honors in a pending case, 
was an interesting sight; for the father’s 
pride, superior to any jealousy, or to love 
of experienced opinion, in his son was a 
pleasing spectacle. I can well appreciate 
this statement; for among the most charm- 
ing pictures of real life that I hang in my 
gallery of memory is one where the scene 
was Trinity Church in New York, when 
General John A. Dix, flushed with honors 


as a governor, senator, cabinet officer and 


Union general, was one Sunday seated in a | 
| elder and younger David Graham were ad- 


front pew, as a vestryman, listening to his 
son, Morgan Dix, as rector, delivering a 
sermon. The look of proud delight on the 
General’s countenance unmistakable, 
and seemed to announce, without sign of 
egotism, “ Parishioners, the man on whose 
eloquence you hang is my son, and he is 


was 


_the copper 
| Young David Graham soon tried his “ pren- 


| dedicated to his parent. 


| tioner. 





| distinguishing his father.” That Trinity 
Sunday had with it, also, the making of an- 
other picture for memory’s gallery — that 


of an Astor as a church warden passing the 
offertory plate to the free pew, and receiving 
coins of indigent hearers. 
tice hand ” at making a law book, which he 
It was a book of 
practice, and now as obsolete in libraries 
as Fearne on Contingent Remainders, or the 
law dictionary of the original legal Jacobs. 
But until superseded by the code of David 
Dudley Field, it became during two decades 
the vade mecum of the New York practi- 
Although treating of dry proced 
ures, its clearness. of style and attractive 
comment were very Grahamist — for in those 
particulars father and son excelled. But, 
although a master of civil procedures, the 
taste of both the David Grahams — and that 
of the junior notably — tended toward the 
procedures of criminal jurisprudence. Both 
were in their happiest legal vein when de- 
fending accused persons before the police 
magistracy, the Recorder, or the Oyer and 
Terminer. ‘David Graham, Jr., was only 
thirty-eight years old when he was selected 
by legislative act as one of three commis- 
sioners to compile a code of criminal pro- 


| cedure —the germ of the Field code now in 


statutory use in the State of New York. 
And to further show how early his legal ex- 
cellence became known, I add that he had 
been, when only twenty-four years old, ap- 
pointed one of a committee of lawyers to 
prepare a new City Charter that was in- 


| tended to supersede old royal instruments, 


and to be submitted to popular vote. For 
the practice of criminal jurisprudence, the 


mirably fitted by reason of their great mag- 
netism of manner, and adroitness and 


readiness in questioning at #2s¢ prizs, or in 
stating propositions of law to the Court. 
The eyes of David Graham, Jr., were pecu- 
liarly lustrous and full of frankness. When 
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they looked upon judge, juror, or witness, it 
was impossible to gainsay their truthfulness 
or charm of expression. ‘Graham’s eyes 
are in their gaze as strong as affidavits,” was 
a remark I oncté heard from Judge Aaron 
Vanderpoel the elder. Intensity and enthu- 
siasm were the characteristics of all members 
of the Graham family; and these were ob- 
vious even in their 
ordinary inter- 
course, or conversa- 
tion. Thirty years 
ago the swaying of 
juries, especially in 
criminal cases, was 
a great art in New 
York ; and asin Bal- 
timore in the era ot 
William Wirt, or in 
that of David Paul 
Brown in the city 
of brotherly love, or 
in Boston when 
Webster or Choate 
or Dana swayed jur- 
ies. But whether 
juries in my city 
have become more 
commonplace or 
more practical or 
cynical, it is certain 
that court house or- 
atory does not now 
count there as it 
did when David 
Graham, Jr., fairly compelled verdicts. But 
it may be added that then judges did not, as 
they often do now in my city, usurp jury 
functions and arbitrarily set aside verdicts as 
being disputative or excessive. When David 





DAVID GRAHAM, 


Graham emptied his legal quiver, he how- | 


ever aimed some of his shafts at the Bench — 
legally feathered —as well as at jurors. 
Lawyers, especially junior ones, should al- 
ways, if they can, capture the judge as well 
as the jury box. Graham’s non-suits were 





generally as numerous and multifarious as 


his verdicts. Early in his career, at enod 
‘‘man about town,” named Ezra White, was 
charged with, and indicted for, murder. The 
attending circumstances were sensational, 
and newspapers and gossips made the affair 
widespread. ‘David Graham, Jr., has often 
shown black as white, and now he is en- 
gaged to prove that White is not black,” 
was the paragraph 
of a witty reporter 
in announcing that 
the young lawyer 
had been retained. 
Without its being 
necessary to recap- 
itulate the incidents 
of the trial, I am led 
to remark that dur- 
ing it, and the sub- 
sequent procedures. 
Mr. Graham’s keen- 
ness, readiness, and 
careful sifting of in- 
clusive legal propo- 
sitions, brought’ on 
him the jealousy of 
many seniors, but 
the envy of juniors 
and the applause of 
the populace. From 
this case he dated 
his great rise, as 
much as the future 
Lord Erskine dated 
his own advance- 
ment from that hour when the sudden 
illness of his senior called him to fight 
alone the case of a sailor who had cause 
of action against Lord Sandwich, Lord 
of Admiralty. Erskine, it will be-remem- 
bered, strongly arraigned that cabinet min- 
ister, and was called to order by the Lord 
Chief Justice, who, however, only mildly re- 
marked, ‘ Lord Sandwich is not before the 
Court.” “Then,” thundered the young barris- 
ter, ‘I shall bring him before the Court,” 
and continued his eloquent arraignment of 
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the tortious magnate for oppression. ‘“ How 
did you have the courage to beard the Lord 
Chief Justice?” Erskine was asked; and he 
answered, ‘‘ At the moment of interruption I 
seemed to feel my little children tugging at 
my gown and whispering: ‘ Now, father, is 
the chance to get us bread and butter.’” 
No doubt young Graham, who had recently 
married one of New York’s most famous 
belles, of high family connections, felt that 
his White defense was to become a turning 
incentive to future renown. In another re- 
markably sensational murder case David 
Graham, Jr., was soon retained. One Polly 
Bodine was indicted for killing a relative and 
firing a residence to conceal the crime. The 
first trial, upon Staten Island, resulted in 
Graham procuring a jury disagreement. 
Venue being changed because of inability to 
there secure a new impartial jury, New 
York city was selected as fresh jurisdiction ; 
and there Graham’s client was convicted. 
Truth to say, he fought against strong circum- 
stantial evidence, but he had laid a trap for the 
presiding judge — John W. Edmonds, author 
of Edmonds’ New York Reports — in some 
ingenious requests for a charge; upon one 
of which that judge made a slip, and on 
writ of error, the conviction was set aside. 
Here comes opportunity for me to remark 
that Graham’s ingenuity in framing requests 
to charge was ever remarkable. Bearing 
well in mind the decisive doctrine that 
although the ideas of such requests might be 
correct, yet if the annexed verbiage was 
faulty the requests might be denied without 
attaching to them competent exceptions, 
Mr. Graham was perfect as anceps syllaba- 
rum, and was therein as prudent, accurate, 
and careful a master of diction as Chief Jus- 
tice Marshall was reputed to be—of whom 
John Sergeant is reported to have said: 
‘Ponder well the rhetoric of his interrup- 
tions and allusions during argument so as to 
meet him accurately.” After procuring a new 
trial for his woman client, who was being as 
strongly anathematized by popular sentiment 





as were in recent times Lizzie Borden and Liz- 
zie Halliday, Mr. Graham procured another 
change of venue to a rural county, where 
his impassioned eloquence won an acquittal 
from a jury of astonished but delighted 
farmer-jurors. After this victory David 
Graham, Jr., found his reputation fully es- 
tablished; and even New Jersey and Con- 
necticut soon sent him retainers in criminal 
cases, over the heads of their own legal 
magnates. What manner of laudatory tra- 
ditions are affixed in Boston to the con- 
temporaneous career of Rufus Choate cling 
in New York about the memory of David 
Graham, Jr. These two jury orators re- 
sembled each other in musical voice, choice 
emphasis, harmony of intonation, language 
of the eye, grace of gesture, fervid utterance, 
and in supplementing details — whereof 
they were equal masters — with eloquent 
generalizations in peroration. Ina paper I 
have already had the honor of presenting to 
a former number of the GREEN BAG upon 
the topic of cross-examination, I took 
occasion to pronounce David Graham as 
Master of the Art of Cross-Examination. 
He eminently possessed the first essential of 
the art—an insinuating manner and method. 
He was a native diplomatist. He never lost 
his temper. He never made needless rep- 
artees; but he was proficient in wit and 
sarcasm, and in the prudent use of the argu- 
mentum ad hominem. Like many social 
gallants who possess the faculty of impress- 
ing every lady whom they address with the 
feeling that she alone is the object of his 
worship, Mr. Graham seemed to impress 
each juror with the notion that upon him 
exclusively were conferred his hopes of suc- 
cess. He captured jurors singly and not 
sought them as a body. His abilities and 
nist prius triumphs were, however, not con- 
fined to criminal trials. He soon became 
sought after in civil suits; sometimes in 
those born of contracts, but mainly in such 
as savored of torts. But his instincts were 
rather of a defender thanof a pursuer. Be- 
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ing rapid in thought and comprehension, he | 


readily mastered the briefs of attornies ; and | 
having in his novitiate imbued himself with 
principles, and possessing the Baconian- 
advised ability to seek after knowledge not 
introactively obtained, he became apt at 
illustrating his statement of principles with 
cases from the re- 
ports. He depended 
as much upon his 
plod as upon his 
genius — may hap 
more. He was so 
conscientious as to 
undergo the labor 
of fashioning his 
own pleadings. In 
due time politics 
claimed him; and 
he was chosen as 
an alderman, and 
soon became coun- 
sel to the corpora- 
tion; but he several 
times declined leg- 
islative or executive 
honors that would 
win him from his 
profession. He was 
as a Whig a de- + 
votee of Webster 
and Clay; and 
took, amid _ inces- 
sant legal toil, par- 
ticipation both asa 





acrimony — without ever acquiring an 
enemy. His Irish blood made him com- 
bative; but his weapons were foils such as 
an Admirable Crichton used, and he never 
wielded a weapon of the style of the broad- 
sword, battleax, or pike. The beginning of 
the year 1852 found him fast wearing out 
his nervous organ- 
ization. Social and 
politiical exactions, 
combined with 
those of his profes- 
sion, so invalided 
him that during the 
summer of that year 
his physicians per- 
emptorily ordered 
him change of 
scene, with alterna- 
tions of travel and 
rest. But their or- 
der came too late, 
and in the summer 
he died while at 
Nice. His remains 
were returned to 
New York, where 
the newspapers of 
the period bore full 
witness to the fu- 
nereal honors that 
were paid him by 
all classes. During 
much of his career 
he had superin- 


local worker and DAVID GRAHAM, JR. tended the legal 


speaker in the polit- 

tical campaigns of the day. His services to | 
his party in behalf of the campaign of | 
Tippecanoe and Tyler were recognized as | 
able and effective. He was in_ social 
demand at public banquets and for 
public addresses. He was always beloved 
of society as well as of Bar and Bench. 
He was ever the courteous and _ pro- 
nounced gentleman, and underwent a host 
of legal conflicts— some tinctured with | 





education of his 
younger brother, John, who early indicated 
the possession of logical and oratorical facul- 
ties, as an inheritance from his father. These 
were carefully nurtured by the brother 
David. There was the utmost fraternal 
affection between them; and throughout the 
life of John Graham, who survived the elder 
forty years, he was continually vaunting 
praises, and indeed adoration, of David. If 
any criticism was made of his own methods, 
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it was a sufficient answer for John to an- 
swer, “They were brother David’s ways.” 
But while much alike in some mental tex- 
tures, they were in others, and in physical 
attributes, curiously dissimilar. 
of slight, slender build, and almost effemi- 
nately graceful. John’s physique was heavy 
and athletic — these qualities of person in- 
creasing with age. David’s voice was 
insinuative, soft and winning—that of John 
was Boanergian and aggressive. David's 
presence suggested a man who could be 
effective with foils; that of John, one who 
could succeed with the gloves. In legal 
play, David did fencing to perfection; while 
John could floor an antagonist and drive him 
to the corner, where the attorney was a 
guast bottle holder. While yet a law stu- 
dent a severe illness deprived the younger 
brother of his luxuriant, clustering and curl- 
ing flaxen hair, so that he resorted to a wig 
that was a copy of the natural growth. It 
appears in the annexed picture, for when he 
became a septuagenarian the fashion and 
shade of the wig had not varied. Whenever 
it was renewed its youthful character re- 
mained, and so often gave him to strangers 
an anomalous and odd appearance. Un- 
like David, John did not possess diplomacy 
in his methods; yet his blows as an ex- 
aminer or a speaker displayed craft. David 
was something of an actor, and was effective 
at simulation, and as a personator of the 
client’s wrongs or advantages. John was 
too frank, blunt and natural to be even an 
imitator of his brother in the foregoing re- 
spects. David’s manner in the court room 
might remind of such blandishments as are 
recorded of Philpot Curran and Sergeant 
Hill; that of John would suggest Brougham 


or Ballantyne. Both inherited a love and 


David was | 


| fight from the bully. 


Heaven that he had never intentionally de- 
ceived a client or a court. Great lawyers 
well differentiate between stratagem and 
chicanery, or between gratia argumenti and 
positive, if politic, fibbery. I once heard 
John Van Buren say that the most accom- 
plished and successful. blackguard was he 
who had once been, but had ceased to be, a 
gentleman. Very often. John Graham’s 
aggressiveness in what I may call the judi- 
cial P. R. came very near breaking down 
the ropes that divided the gentleman in the 
David’s advocacy 


| was oftenest sought where politic handling 


of facts was indispensable; that of John in 
cases where severe attack was advisable. 
To use a military illustration, David’s plan 
of legal battle was a Marlboro or Welling- 
ton one; that of John was Bonapartish, or 


| @ la Grant at the taking of Fort Donaldson. 





David often succeeded in a desperate case 
by tact, and John as often lost for the want 
of it. The latter’s methods were cyclonic; 
and when the cases demanding that atmos- 
phere in court rooms were brought to him 
he was generally successful. Woe be to the 
witness who was deceived into the play of 
prevarication by the smooth glidings and 
snakelike charm of David’s manner under 
cross-examination; and equally woe to him 
in the witness chair who undertook to fence 
with the vigilance and terrific onslaughts of 
John Graham. Both brothers were enthu- 
siastic ; but David could veil his enthusiasm, 
while John could scarcely ever control it. 
He was always like the statesman who ex- 
claimed, ‘“‘ My country, right or wrong!” 


| for with John always it was “ My client, 


habit of truthfulness from their clerical sire. | 
Judges took for granted their accuracy of | 
statement or citation, however differing from | 


their conclusions. 


with the old traditional Bay State lawyer | 


who in the orisons of his old age thanked 


Either could have joined | 


| 


| 
| 


right or wrong”; and yet he never believed 
any client to be wholly in the wrong. He 
would not think, however, of imitating the 
tactics for which Charles Phillips suffered at 
the British bar in the Courvosier-Russell 
cause ctlébre. Whenever David lost a case 
he was philosophic over it; but when that 
legal misfortune John he 


happened to 


seemed to take it as a personal insult that 

















XUM 


The Legal Graham Family. 


359 





must be avenged in an appeal and by a re- 
versal, or by impugning the jury box or the 
Bench. When in danco David succeeded 
best by his logic and apt application of 
principles, and appropriate selection of pre- 
cedents, which he would marshal in con- 
spicuous array. John’s logic was not as 
severe; and he was prone to select, and al- 
most exclusively dwell upon, one strongest 
point. If I may be pardoned the figure, the 
menu of John’s brief led his hors d’auvres 
and entrées as fitting approaches to his 
piéce de resistance, over which, like a gour- 
mand over his Vermont saddle of mutton, 
he always lingered. Neither of the brothers 
Graham could ever be accused of diffusive- 
ness. They were masters of conciseness 
and concentration. Their briefs, whether 
for nist prius or in banco, might in project 
of MSS. be prolix, but for the direct use the 
true essence was extracted. These briefs 
were models for fellow professionals. There 
was always especially one of a most com- 
pact form containing suggestive heads and 
verbal cues for use — as being, as it were, a 
ready reference-index to the comprehen- 
sively penned argument. David, in his 
briefs, depended mostly upon elementary 
principles and deductions from them; but 
John was more of a case lawyer in prepar- 
ing a brief. Treatises were in the memory 
of one, but reports most in that of the other. 
Each was gifted with serviceable possession 
of memories. Probably the most surprising 
legal victories which John Graham ever 
achieved were in the acquittals of Sickles 
and one McFarland, under the plea of 
frenzy, in homicide by an injured husband, 
producing temporary insanity. In each 
case the moving incidents to the frenzy were 
somewhat remote from the deed, and, at 
least superficially elements of revenge came 
to the aid of the prosecution. The people 
were, in both cases, represented by able 
jurists, which made Mr, Graham’s victory 
the greater. Mr. Graham threw all his 
faculties into those defences; more espe- 


| 
| 
| 





cause he was his intimate friend. 


cially into that of Congressman Sickles, be- 
John 
Graham was a man of strong prejudices, 
which it was always difficult for him ever to 
lay aside, but at times he was also of a 
curiously tender nature. His reverence for 


‘his parents, as well as his love for his bro- 


ther, was made known unreservedly to all 
with whom he came in contact; and even 
his enemies, whom he made by the score, 
recognized the tender side of his nature. 
He was so hot tempered that it became a 
saying in the profession: “If you would 
beat John Graham, get him angry during 
trial, for then he loses judgment.” Once or 
twice during the Sickles trial he lost his 
good temper, which was well checked, how- 
ever, by Edwin M. Stanton, his associate 
counsel, who never got angry — not even 
when afterwards Secretary of War some 
Union general blundered. These frenzy 
cases rest only in the keeping of wnzsz 
prius accounts, but the requests to charge 
and the judicial directions remain in publi- 
cation as valuable guides to the profession 
in similar cases. In later life, John Graham 
became morbid. There were indications of 
such tendency when he was young. These 
grew out of a quarrel he had with James 
Gordon Bennett, Senior, as editor of the 
New York “ Herald,” during a candidacy 
of John Graham for the office of District 
Attorney, for which he had strong ‘ambition. 
Stung by an editorial attack, he was foolish 
enough to way-lay the editor and chastise 
him. The latter took revenge by directing 
that the lawyer’s name should never appear 
in the newspaper; and ever afterwards, 
when the 
notice of his cases, he figured only under 
the phrase, ‘‘ Counsel for plaintiff or for de- 
fendant.” John Graham was sensitive to an 
absurd extreme at all times, and fancied un- 
due criticism when that did not exist. He 


exigencies of news demanded 


| was avidious always of notice, and this ex- 


clusion of notice of his professional doings 
from the most influential newspaper of that 
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day, stung him to the quick. Many years 
afterwards his arraignment for contempt by 
the Court during his service as an associate 
counsel of William M. Tweed, on trial for 
official peculation, increased this morbid- 
ness. Never much given to social inter- 
course, and being a bachelor, reclusive 
habits fastened upon him until he shunned 
individual intercourse, and his clientage 





strongly diminished. So that during several | 


years before his death, in the spring of 
1894, he had become a memory almost as 
distant as that attaching to David or his 
father. These Grahams deserve to occupy 
niches in the legal temple of New York city, 
because very notable instances of renowned 
advocacy in the days when the practice of 
law in that city remained a noble profession ; 
and before the taint of politics effected 
much toward degrading it into a trade. 





THE JUDGE’S STORY. 


T a recent conference of the Missouri 
judges a prominent member of the ju- 
diciary told the following story : — 

Every lawyer who has ever tried a case 
in which there is a vigorous dispute as to 
the facts appreciates what we call a good 
witness. My observation is that a darky, if 
he is of the bright, intellectual variety, 
makes the best kind of a witness. In the 
first place he thoroughly enjoys it, is prompt 


-in attendance, and you can always rely upon 


his being in place when you call him. Then 
again, his asseverations on the witness stand 
have nothing uncertain about them; his 
imagination is as strong as that of a woman, 
and womanlike, he is just as positive of what 
he imagines he saw as he is of what he act- 
Added to these virtues is the 
If you 


ually saw. 
fact that he is a zealous partisan. 


| 
} 





in a case that had originated in a justice’s 
court, where it had been fought with ani- 
mation and brought up by appeal. The 
cause for action was for a set of wagon harness 
alleged to be worth eight dollars, and which 
plaintiff alleged defendant had borrowed of 
him and refused to return. Plaintiff, as a 
witness in his own behalf, traced his title 
from the harness maker and traced the har- 
ness into defendant’s loft. 

The plaintiff was the principal witness for 
himself, and the defendant was the principal 
witness for himself, and the testimony was 
very conflicting. The line of the defense 
was to break the force of the plaintiff's tes- 
timony by showing that his reputation for 
truth was bad in the community and also 


| to show that the harness really belonged to 


do him the honor to ask him to be a witness | 


for you he considers it as little as he can do 


in return to win yaur case for you if swear- | 


ing will win it, and he thinks it will. 

The law has a mystic fascination for him, 
he loves its mystery, and loves to drown his 
senses in the oblivion of its incomprehensi- 
bility. And when he goes to court he 


keeps his eyes and ears open and really 
learns and remembers a good deal of its 
technicalities in a sort of superficial way, and 
is very fond of making a display of it. 

The darky whom I now have in mind was 
called as a witness in my court a while ago 


| 





the defendant. Mr. Thomas Jefferson was 
called as a witness for defendant on both 
branches of the defense. 

Now Mr. Jefferson was just the kind of a 
darkey that I have endeavored to above de- 
scribe. He had been about the court 
house long enough to learn that a witness 
was not allowed to tell what he had heard 
somebody say, but only what he knew 
himself. He had seen men make fools of 
themselves on the witness stand by attempt- 
ing to rehearse hearsay testimony, and he 
was not going to make such a show of him- 
self. 


Defendant’s counsel concluded that it 
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would be good tactics to first break down the | 


plaintiff's character and then demonstrate 
the defendant’s title. This is the way it re- 
sulted : — 


“Mr. Jefferson, do you know the plaintiff, 
Smith?” 
“Yes, sah.” 

“ Do you live in the same neighborhood 
he does?” 
“Yes, 
Springs.” 

“Do you know what kind of a character 
he bears among his neighbors for truth and 
honesty?” 

‘He bears the wus kind of character 


sah; we bofe lives in Rock 


sah.” 

Counsel for plaintiff objects. Cousel for 
defendant considers the objection well 
taken. 

“That is not the question. Do you 


know what the people in that neighborhood 
generally say of him?” 

‘‘Cose I knows what dey say ’bout him, 
but I ain’t come here to tell dat. I come to 
tell what I know about him myself.” 

‘‘No, you are not allowed to tell what 
you know about him yourself, but you are 
only allowed to tell what people say about 
him.” 

‘* You don’t mean dat.” 

“Yes, that is what I mean.” 

‘Not much; I know better’n dat myself. 
I been about court house too much for you 
to talk dat way to me.” 

The court at this juncture interposed, and 
endeavored to explain the situation to the 
witness, and he seemed at last reluctantly 
reconciled to the situation, then the exami- 
nation by counsel was resumed. 

‘*Do you know what the plaintiff's gen- 
eral reputation is in the vicinity in which he 
lives for truth and honesty?” 

‘‘Now you want me to tell what de folks 
say, and not what I knows myself.” 

“Yes.” 

The witness gave an earnest look at the 
court, as if asking protection from the out- 
rage, but finding the court seemingly as bad 
as the counsel, he said :— 

“Well, I heard Mrs. Shafer say dat he 
was de biggest liar in de world and dat he 
stole Mr. Shafer’s geers out of the butcher- 


| 
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shop, and I knowed myself dat he stole de 
geers because I seen ’im wid ’em.” 

‘That is not an answer to my question. 
I don’t ask you what any one person says, 
but what the people say.” 

“Dat is jes what I’m going to tell you, 
but } got to tell what one say at a time. I 
can’t tell you what dey all say at once. 
Jerre Gibson told me dat he saw de man”— 

‘‘T don’t want to know what Jerre Gibson 
said nor what Mrs. Shafer said nor what 
anybody else said. I ask you what the 
man’s general reputation is in the com- 
munity for truth and honesty, and by that 
I mean what do all the people say about 
him?” 

‘* How in de name o’ God can I tell you 
what dey all says about him when you won't 
let me tell you what one of ’em says about 
him?” 

Counsel and witness fenced with each 
other in this manner for a long time, with 
no other result than a loss of temper and a 
strong manifestation of disgust on both 
sides. At last the counsel made an effort 
at self-control and said: ‘“‘ Well, Mr. Jeffer- 
son, since you and I can’t understand each 
other on that branch of the case, let us leave 
it and go to the next subject. Now, I will 
get you to tell us what you know about this 
harness?” 

“Well, I knows all about dem harness, 
an’ everybody around Rock Springs knows 
dem harness, and dey all sez de harness be- 
longs by right to John Dickson.” (Mr. 
Dickson was the defendant. ) 

‘‘Now, I did not ask you to tell what 
everybody says about the harness. I asked 
you what you knew about it yourself.” 

‘‘ What I knows myself? ” 

“Yes.” 

““Why, ain’t you been beating me down 
here for the last hour to keep me from tell- 
ing what I knowed myself and try to make 
me tell what everybody say? I knowed dey 
wasn’t no sense in dat, and I ain’t goin’ to 
stan’ up here and let you make a fool o’ me 
no mo’.” 

And the witness arose in disgust and 
walked down from the witness stand and out 
of the court-room. The defendant’s coun- 
sel never rallied, and the verdict was for the 
plaintiff. 
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THE STORY OF THE PARNELL COMMISSION. 


OW that the dust and heat created by | 


the Parnell Commission have some- 


what subsided, and with Mr. Gladstone’s | 


retirement from public life men’s thoughts 
are beginning to turn, with a sense of relief, 
to a reconstruction of parties and to the 
birth and realization of new political ideas, 


it may be possible to tell the story of the | 


Parnell Commission, without bitterness or 
exaggeration. 
During the stormy years of Irish agrarian 


discontent that followed the defeat of the | 


| 


| 





Beaconsfield ministry, and Mr. Gladstone's | 


accession to power, in 1880, both Mr. 
Gladstone himself and his Home Secre- 
tary (Sir William Harcourt) and Irish 
Secretary (Mr. W. E. Forster) repeatedly 
characterized the Irish nationalist move- 
ment in terms which implied that it was 
intimately associated with, if not pro- 
ductive of, and, in any event, largely re- 
sponsible for, the crimes that devastated 
Irish society. Thus Mr. Gladstone de- 
scribed Mr. Parnell as the grand apostle of 
the doctrine of public plunder, and his party 
as marching through rapine to the disin- 
tegration of the Empire. Sir William Har- 
court stated that they were ‘‘ steeped to the 
lips in treason”; and Mr. Forster denounced 
in no measured terms their silence while 
outrages of the worst kind were being per- 
petrated in the Emerald Isle, in alleged 
furtherance of the nationalist movement. 
These accusations reached their greatest 
volume and deepest intensity immediately 
after the foul murder of. Lord Frederick 
Cavendish (the Duke of 
brother and then Chief Secretary for Ire- 
land), and Mr. Burke, the 
under-secretary at Dublin Castle, by the 
Phoenix Park conspirators. In 1885, Mr. 


Devonshire’s 


Gladstone’s Government were defeated on 
their budget, and after a brief interregnum 





permanent 


under Lord Salisbury’s premiership, there 
was an appeal to the country, with the 
result that the two great parties in the 
State — the Liberals and the Conservatives 
—were almost equally represented in the 
House. of Commons, so that the Irish 
members practically enjoyed the casting 
vote. Under these circumstances, Lord 
Salisbury did not resign office; Parliament 
was re-opened, and the Government an- 
nounced in the Queen’s speech their in- 
tention of strengthening the criminal law 
in Ireland by the enactment of another (so 
called) ‘‘Coercion” Bill. Immediately an 
amendment was moved to the address by 
Mr. Jesse Collings, regretting that no men- 
tion had been made ‘n the Queen’s speech 
of allotments for agricultural laborers; on 
this ‘“‘three acres and a cow” question, as 
it has been facetiously styled, the Irish 
members voted against the Government, 
and the Salisbury ministry ceased to exist. 

Speculation was rife as to the nature of 
the consideration which had ‘moved’ from 
the Liberal opposition to the Irish members 
in order to secure their support, but nothing 
was known for some time. At length an 





enterprising Conservative newspaper  an- 
nounced that Mr. Gladstone had became 
a Home Ruler. The suggestion was 
promptly denied by the official organs of 
the party; but when Parliament reassem- 
bled the rumor was speedily verified; and 
the Home Rule Bill of 1886 was produced. 
It was defeated in the House of Commons 
by a majority of about thirty. There was 
a fresh dissolution of Parliament and Lord 
Salisbury was returned to power and to the 
double offices of Prime Minister and Foreign 
Secretary (for which last position he pos- 
sesses almost unique qualification) with a 
majority of nearly one hundred. The post 
of Chief Secretary for Ireland fell to Sir 
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Michael Hicks-Beach, but, after a_ brief 
period, he was obliged to resign, owing to 
defective eyesight, and Mr. Arthur James 
Balfour, M.P. for East Manchester, and 
then Secretary of State for Scotland, suc- 
ceeded him. 

The rise of Mr. Balfour has been one 
of the most remarkable episodes in mod- 
ern political history. He is a son of Lord 
Salisbury’s sister and 
of Mr. Balfour of 
Whittinghame, in 
the Lothians of Scot- 
land. During the last 
years of the Glad- 
stone ministry of 
1880 to 1885, he had 
belonged, with Lord 
Randolph Churchill, 
Sir John Gorsh, and 
Sir Henry Drum- 
mond Wolff, to what 
was known as “the 
Fourth Party,” which 
occupied the anom- 
alous position of in- 
dependent critics 
both of the opposi- 
tion and of the gov- 
ernment, but he took 
no very active part in 
its Parliamentary do- 
ings,and in1884 
when ‘‘Society in 
London” was written by an eminent, 
though anotiymous, American “ Resident,” 
Mr. Balfour only received a line or two's 
notice from the pen of the accomplished 
writer as a young man of indolent habits, 
of a metaphysical turn of mind, and with 
much of his noble uncle’s power of literary 
expression. As secretary for Scotland Mr. 
Balfour extorted a good deal of conscious 
and unconscious admiration by his coolness 
and readiness in debate and by the firm- 
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Scotland insisted on his receiving a seat 
in the cabinet. But no one’ regarded him 
as a statesman of the front rank or as likely 
to become one, and when his appointment 
as Irish Secretary was announced, the politi- 
cal welkin rang with shouts of laughter at 
the expense of “the silken aristocrat” who 
was to succeed where the experience of 
Mr. Forster and «Sir Michael Hicks-Beach 
had failed. Mr. Bal- 
four soon changed 
these notes of ex- 
pectant triumph into 
a shriller and _ less 
jubilant key. His 
adversaries discov- 
ered that “the silken 
aristocrat” had a 
nerve of iron and — 
in so far at least as 
what he considered 
the spurious indigna- 
tion and wrongs of 
Ireland were con- 
cerned —a heart of 
steel. He never 
blustered, or talked, 
like one of his pre- 
decessors, Sir George 
Trevelyan, about be- 
ing an English gen- 
tleman, though he 
was an Irish Secre- 
tary. 

He never lost his temper in debate, or 
swerved one hair’s breadth from his resolu- 
tion to make Irishmen, even if they were 
members of Parliament, respect the law. 
He remained impervious to perhaps the 
foulest abuse that has ever been poured on 
the head of any public man in England in 
this century. He was “the bloody Bal- 
four,” the ‘murderer of Mandeville,” — an 
Irishman whose death was caused not by 
his imprisonment, but by a cold caught in 


ness which characterized his conduct in the | the exposure incident to an Irish political 


crofters’ agitation; and public opinion in agitation — and so on. 
DoD , ' > 


Christian ladies 
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doubted whether he ought to be admitted 
to the communion, and looked askance on 
the suggestion that he might be an innocent 
companion in a game at golf. Mr. Balfour's 
attitude to his critics, although singularly 
composed, was not conciliatory. As the 
American resident had observed, he pos- 
sessed Lord Salisbury’s literary faculty, a 
phrase which ill-natured foes would be 
tempted to describe 
as “biting tongue.” 
One of his adversar- 
ies, Mr. James Stuart, 
who had been caught 
tripping in his facts, 
he pilloried as a 
‘‘demon of inaccur- 
acy,” and when Mr. 
Shaw Lefevre, a third 
rate politician of cabi- 
net rank who had 
gone over to Ireland 
to take part in a 
demonstration and 
had advised the au- 
thorities at Dublin 
Castle that he meant 
nothing illegal, re- 
turned to the House 
of Commons and 
claimed to be one of 
“ Mr. Balfour’s crim- 
inals,” the Chief Sec- 
retary replied: “ The 
right honorable gentleman does himself in- 
justice; he took ample precautions against 
coming into contact with the law.” It 
however, on Mr. William O’Brien, 
M.P., that the vials of Mr. Balfour's 
ridicule were poured most _ profusely, 
and “ martyrdom modified by sandwiches,” 
and the retort to Mr. O’Brien’s declara- 
tion that whatever he might have said 
of Earl Spencer in the past, he would black- 
en his boots now. ‘It would appear to bea 
law of the honorable member’s nature to black- 
en something — formerly it was Lord Spen- 


was, 
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cer’s character, now it is his boots,” have 
passed permanently into the literature of poli- 
tical dialectic. 

It may readily be believed that, with 
pleasantries of this description, doing duty 
in the House of Commons and in the 
country, the political atmosphere was heavily 
charged with dangerous electricity ; the Irish 
party denounced Mr. Balfour in language 
which would have 
been exaggerated ii 
applied to Strafford 
or Castlereagh; and 
the Unionists on the 
other hand trotted 
out the old accusa- 
tions as to the alleged 
connection between 
“Parnellism and 
crime.” At first little 
notice was taken of 
these charges on the 
Liberal side, but when 
the “Times” news- 
paper, on March 7, 
1887, commenced a 
series of articles on 
the subject, the first 
of which alleged that 
“in times not yet re- 
mote, Mr. Parnell and 
his followers would 
assuredly have been 
impeached for one 
tithe of their avowed defiance of the law, and 
that “(in ages yet more robustly conscious 
of the difference between evil and good, their 
heads would have decorated the city gates,” 
public opinion began to be aroused, and it 
was felt that some form of inquiry would 
ultimately be necessary. is 

Events, however, ripened faster than at 
first seemed probable. On the 18th of 
April, 1887, when the debates on Mr. 
Balfour's Crimes (or Coercion) Bill were 
at their height, and when in fact the criti- 
cal division was to be taken, the “Times” 
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published the /fac-simile of a letter bearing 
date, the 15th of May, 1882, alleged to have 
been written by the authority of Mr. Parnell 
and signed by him, in which he appeared to 
apologize for having as a matter of expedi- 
ency openly condemned the murder of Lord 
Frederick Cavendish and Mr. Burke, though 
in fact he thought that Mr. Burke had de- 
served his fate. The house of Walter were 
fully alive to the im- 
portance of the step 
they were taking in 
giving this document 
to the world, and it is 
said that on the night 
of its publication the 
gates of Printing 
House Square were 
closed and no one 
was permitted to cross 
the threshold till the 
fateful sheets had 
been issued. Mr. Par- 
nell on the same day, 
in his place in the 
House of Commons, 
declared that this let- 
ter was a forgery, but 
he did not then take 
any proceedings 
against the “Times,” 
for its publication. 
The gauntlet thrown 
down bythe‘‘Times,” 
was, however, picked up by Mr. Frank Hugh 
O’Donnell, formerly M.P. for Dungarvan, 
who conceived himself to be included in the 
accusations brought against the members of 
the Home Rule party, and he sued Messrs. 
Walter and Wright (the publishers of the 
“Times’’) for libel. The defendants denied 
that the statements in question related to 
the plaintiff, and alleged that they were true 
in substance and in fact. 

The case was tried before Lord Coleridge 
and a special jury on the 2d of July, 1888. 
Mr. Ruegg was counsel for the plaintiff, 
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Sir Richard Webster, then Attorney-Gen- 
eral, and Sir Henry James appeared for 
the defendants. It may well be open to 
question whether Sir Richard Webster, as 
first law officer of the Crown, acted with su- 
preme prudence in undertaking the cause of 
the “Times” in a matter which it was evi- 
dent from the outset would provoke the bitter- 
est political feeling. But the attacks which 
were made on his 
professional conduct 
in this stormy epi- 
sode of contempor- 
ary history are now 
conceded on all 
hands to have been 
unfounded. We shall 
have something more 
to say on this subject 
as the story proceeds. 
But the first of the 
points that have been 
made against the ex- 
Attorney-General 
arose in the O’Don- 
nell case, and it may 
as well be dealt with 
now. The “ Times” 
in effect answered 
Mr. O’Donnell’s 
claim by two alter- 
native pleas. I. 
That the alleged libels 
did not refer to the 
plaintiff; and 2. That if they did they were 
true. In opening their case, the Attorney- 
General stated the facts which he pro- 
posed to give in evidence in the event of 
the issue of the truth or falsehood of the 
alleged libels having to be determined by 
the jury, and repeated and enlarged upon 
the charges in the “Times” articles. At 
the close of his address, the plaintiff 
withdrew from the jury all the alleged 
libels except two in which he had been 
specifically named, and on these a verdict 
was found for the defendants. There was 








366 The Green Bag. 





an immediate outcry on the Liberal and | the mode of procedure; if they had taken 


Nationalist sides of political life, that as it | 


” 


was obvious that the truth of the ‘‘ Times 
case could not be_ investigated in the 
O’Donnell action, the Attorney - General 
ought not to have entered upon this line 
of defense at all. The answer, however, 
is that it was not obvious that the truth 
or falsehood of the “Times” case could 
not go to the jury; 
and it is difficult to 
resist the Attorney- 
General’s _ assertion 
later on, inthe House 
of Commons, that 
he was both entitled 
and bound to put 
the his 
client’s 
them. 

After the trial of 
O’Donnell v. Walter, 
a motion was made 
in Parliament that a 
committee of the 
House of Commons 
should be appointed 


whole of 
case before 


to inquire whether 
the letter of 15th 
May, 1882, 
forgery. This was re- 
jected, but an inquiry 
of a more general 
character was _insti- 
tuted by the ‘“ Special Commission Act, 
1888.” 

Mr. James, afterwards Lord Hannen, Mr. 


Was a 


Justice Day, and Mr. Justice, now Lord 
Justice A. L. Smith, were appointed com- 
Mr. Henry Hardinge Cunning- 
ham, a barrister of considerable scientific 
attainments, was nominated secretary; and 
Mr. Justice Hannen’s court — Probate, Di- 
vorce, and Admiralty, division No. 1 — was 
fitted up as the tribunal for the holding of 
“the great inquest.” The first difficulty with 
which the judge had to contend was as to 


missioners. 





MR. JUSTICE DAY. 


royal commissions of inquiry as their guidet 
it would have been neccessary for the com- 
missioners themselves to have found the 
witnesses to be called, and to have employed 
agents to take their ‘“ proofs.” Instead of 
doing this, however, they determined that 
the inquiry should be conducted as though 
an issue had been directed to decide whether, 
or not the persons 
charged had been 
guilty of the acts al- 
leged against them. 

This was settled at 
a preliminary meet- 
ing of the commission 
on the 17th of Sep- 
tember, 1888; and 
the ‘ Times,” after a 
gallant struggle by 
its junior counsel, 
Mr.William Graham, 
was ordered to give 
‘ particulars” of the 
allegations on which 
itrelied; substantial- 
ly, the charges were 
as follows: — 

I. That the 
dents were members of 
a conspiracy and organ- 
ization 
ultimate object to estab- 
lish the absoluté inde- 
pendence of Ireland. 

II. That one of the immediate objects of their con- 
spiracy was bya system of coercion and intimidation 
to promote an agrarian agitation against the payment 
of agricultural rents, for the purpose of impoverishing 
and expelling from the country the Irish landlords, 
who were styled the ++ English garrison.” 

Ill. That when on certain occasions they thought 
it politic to denounce, and did denounce, certain 
crimes in public, they afterwards led their supporters 
to believe such denunciation was not sincere. 

IV. That they disseminated the «* Irish World ” and 
other newspapers, tending to incite to sedition and 
the commission of other crime. 

V. That they, by their speeches and by payments 
for that purpose, incited persons to the commission 
of crime, including murder. 


respon- 


having for its 
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VI. That they did nothing to prevent crime, and 
expressed no dona fide disapproval of it. 

VII. That they subscribed to testimonials for, and 
were intimately associated with notorious criminals, 
defended persons supposed to be guilty of agrarian 
crime, supported their families, and made payments 
to secure the escape of criminals from justice. 

VIII. That they made payments to persons who 
had been injured in the commission of crime. 

IX. That the respondents invited the assistance 
and co-operation of, and accepted subscriptions of 
money from known advo- 
cates of crime and dyna- 
mite. 

In addition to 
these general charges 
it was alleged against 
Mr. Davitt (@) that 
he was a member of 
the Fenian organiza- 
tion, and convicted 
as such, and that he 
assisted in the forma- 
ation of the Land 
League with money 
which had been con- 
tributed for the pur- 
pose of outrage and 
crime; (4) and that 
he was in close and 
intimate association 
with the party of vi- 
olence in America, 
and was mainly in- 
strumental in bring- 
ing about the alliance 
between that party and the Parnellites and 
the Home Rule party in Ireland. These 
preliminaries having been settled, the field 
was left for a time to legal and political 
guidnuncs, and a riotous banquet they pro- 
vided for public consumption. It was an- 
nounced 
Unionist and a landlord; that Mr. Justice 
Day was a 19th century 7orguemada , that 
the Parnell letter was a forgery, and that the 
Irish members knew the author of it. Even 
the respectable party organs on the Liberal 
side joined in the clamor, and references to 





that Mr. Justice Smith was a | 





MR. JUSTICE SMITH. 


| 








the packed commission were by no means 
uncommon. 

In view of these incidents, it is impossible 
to doubt the inexpediency of appointing 
judges to hold guas?-political inquiries ; and 
now that the moral of the Parnell Commis- 


sion has been emphasized by the ludicrous, 


Evicted Tenants’ Commission, opened by the 
president, Sir James (Mr. Justice) Mathew, 
by a violent attack on 
Lord _ Clanricarde, 
one of the landlords 
into whose conduct 
he was about to in- 
quire, it is to be 
hoped that no Eng- 
lish government will 
repeat the blunder of 
exposing Her Ma- 
jesty’s judges to the 
charges of partisan- 
ship, which are in- 
evitable if they are to 
be engaged in polit- 
ical service. 

At length the hour 
of cause arrived. The 
took 
their seat on the 
Bench. We need not 
dwell on their careers 
or qualities in any 
detail; they are fa- 
miliar to our readers. 
Of Lord Hannen it may suffice to say 
that no other judge in England could 
have presided over such a stormy inquest 


three judges 


| with anything like dignity, strength and 


temper that he displayed. Mr. Justice 
Smith hardly spoke during the proceed- 
ings; and Mr. Justice Day never spoke at 
all, but sat from morning to night patiently 
sucking his quill. These learned judges ob- 
served, however, although they did not 
speak, and we may be sure that they bore 
their part in the preparation of the report. 
The case for the “Times” was opened by Sir 
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Richard Webster, in a speech of intermin- 
able length, and far from striking lucidity. 
Then came the evidence for the prosecution 
— files upon files of Irish and American 
newspapers, to connect the home and the 
transatlantic wings of the Parnellite move- 
ment; and then troops of Irish peasants to 
speak to the terrorism which had prevented 
them from paying rents, and to the boy- 
cotting and the outrages which the “ Times” 
maintained had “ dogged the steps of the Land 
League.” A strange sight it was, this succes- 
sion of Irish peasants, imperfectly acquainted 
with the English language (Mr. Murphy, Q. 
C., ason of the Emerald Isle, is reported, by 
the way, to have been, taken into the case 
by the “ Times” not only or chiefly because of 
his great gifts as an advocate, but in order 
to facilitate the examination and _ cross- 
examination of these troublesome  wit- 
nesses), scarcely knowing where they were, 
or for what purpose, and yet touched with 
a keen sense of the humor of the situation. 
After this part of the case had been com- 
pleted, Major Le Caron, with whose “‘ Twenty 
Years in the Secret Service” American readers 
are doubtless familiar, appeared on the 
scene, His evidence was designed to connect 
Mr. Parnell and his followers with the Clan- 
na-Gael movement. He was cross-examined 
at great length, and with ability, by Sir Charles 
Russell, the leading counsel for Mr. Parnell ; 
and since the elevation of Sir Henry 
Hawkins to the Bench, the greatest cross- 
examiner at the English Bar. But “the 
Major” was a match for his adversary, and 
it is said that as he left the witness box Sir 
George Lewis, the well known solicitor who 
was acting for Mr. Parnell, said: “I should 
like to have tackled that gentleman myself.” 

Sir Charles Russell’s solatium for his defeat 
by Major Le Caron was not, however, long 
in coming. After a brief cross-examination 
of the late Mr. Macdonald, the manager of 
the ‘Times,’ by Mr. Asquith, Home 


Secretary under the Gladstone government | 
of 1892 (the first forensic honors, it may be | 


| called upon to testify. 


| was a masterpiece. 
| any idea of it. 








| was over. 


observed, that Mr. Asquith won), the 
famous or infamous Richard Pigott, from 
whom the ‘“ Times” bought the alleged 
Parnell letter, and several supplementary 
letters, for sums amounting to £2,520, was 
The cross-examin- 
ation of this witness, by Sir Charles Russell, 
No speech can give 
The forgery was exposed, 
and the forger made good hi escape to 
Madrid, where he blew out his brains 
to prevent his arrest and extradition. The 
“Times” proposed, it is understood, to 
fortify the evidence of Pigott by expert 
testimony as to the genuineness of the Par- 
nell letters. Fortunately for their profes- 
sional reputation, however, these gentlemen 
were not called; and the “ Times” with- 
drew the charges based on the letters, and 
apologized. Immediately there was a wild 
outcry that the work of the Commission 
Solvuntur tabulae risu/ But 
the judges thought differently, and pursued 
their even way. The subsequent course of 
the inquiry was not disturbed by many 
startling incidents. Sir Charles Russell’s 
‘“‘opening ” for the Irish members is as well 
known in America as it is in England. It 
received (and deserved) Lord Hannen’s 
encomium, sent down in a pencil note to 
Sir Charles Russell as he resumed his seat 
after repelling the ‘‘ Times’s” “indictment 
against a nation”: ‘a speech worthy of the 
occasion.” Considerable interest of course 
attached to Mr. Parnell’s evidence. He was 
briefly examined in ‘“‘chief” by Mr. Asquith, 
and then passed through the ordeal of a 
three or four days’ cross-examination by the 
Attorney-General. Sir Richard Webster, it 
must be admitted, went some way: towards 
eclipsing the Pigott episode in his contest 
with the great Irish leader, and the Unionist 
journals seized eagerly on the admission 
which was extracted from him that he had 
on one occasion endeavored to ‘‘ deceive the 
House of Commons.” The only other dra- 
matic scene was the withdrawal of Sir Charles 
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Russell (to whose imperious temper Lord 
Hannen had found it necessary to adminis- 
ter repeated correction), and the other 
counsel for the Irish members, from the in- 
quiry, which soon afterwards closed. The 
report was published on the 13th Feb., 
1890. The findings, from which it is need- 
less to say that Liberals and Conservatives 
very different inferences, 
follow: — 

I. We find that the 
respondent members of 
Parliament collectively 
were not members of a 
conspiracy having for its 
object to establish the 
absolute independence of 
Ireland, but we find that 
some of them, together 
with Mr. Davitt, estab- 
lished and joined in the 
Land League organiza- 
tion with the intention 
by its means to bring 
about the absolute inde- 
pendence of Ireland as a 
separate nation. The 
names of those respon- 
dents are set out ona 
previous page. 

II. We find that the 
respondents did enter 
into a conspiracy by a 
system of coercion and 
intimidation to promote 
an agrarian agitation 
against the payment of 
agricultural rents, for the 
purpose of impoverishing 
and expelling from the country the Irish landlords 
who were styled the «* English Garrison.” 

III. We find that the charge that «when on 
certain occasions they thought it politic to denounce, 
and did denounce certain crimes in public they after- 
wards led their supporters to believe such denuncia- 
tions were not sincere” is not established. We 
entirely acquit Mr. Parnell and the other respondents 
of the charge of insincerity in their denunciation of 
the Phoenix Park murders, and find that the ‘ fac- 
simile” letter on which this charge was chiefly based 
as against Mr. Parnell is a forgery, 

IV. We find that the respondents did dissemin- 
ate the ‘* Irish World” and other newspapers tend- 


draw 


were as | 
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ing to incite to sedition and the commission of other 
crime. 

V. We find that the respondents did not directly 
incite persons to the commission of crime other than 
intimidation, but that they did incite to intimidation, 
and that the consequence of that incitement was that 
crime and outrage were committed by the persons 
incited. We find that it has not been proved that 
the respondents made payments for the purpose of 
inciting persons to commit crime. 

VI. We find as to the allegation that the respon- 
dents did nothing to pre- 
vent crime and expressed 
no dona fide disapproval, 
that some of the respon- 
dents, and in particular 
Mr. Davitt, did express 
bona fide disapproval of 
crime and outrage, but 
that the respondents did 
not denounce the system 
of intimidation which led 
to crime and outrage, 
but persisted in it with 
knowledge of its effect. 

VII. We find that 
the respondents did de- 
fend persons’ charged 
with agrarian crime, and 
supported their families, 
but that it has not been 
proved that they sub- 
scribed to testimonials 
for, or were intimately as- 
sociated with, notorious 
criminals, or that they 
made payments to pro- 
cure the escape of crimi- 
nals from justice. 

VIII. We find, as to 
the allegation that the 
respondents made payments to compensate persons 
who had been injured in the commission of crime, 
that they did make such payments. 


IX. As to the allegation that the respondents 
invited the assistance and co-operation of and ac- 
cepted subscriptions of money from known advocates 
of crime and the use of dynamite, we find that the 
respondents did invite the assistance and co-operation 
of and accepted subscriptions of money from Patrick 
Ford, a known advocate of crime and the use of 
dynamite, but that it has not been proved that the 
respondents or any of them knew that the Clan-na- 
Gael controlled the League or was collecting money 
for the Parliamentary Fund. It has been proved that 
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the respondents invited and obtained the assistance 
and co-operation of the Physical Force Party in 
America, including the Clan-na-Gael, and in order 
to obtain that assistance, abstained from repudiating 
or condemning the action of that party. 

There remain three specific charges against Mr. 
Parnell, namely : — 

(a) ‘* That at the time of the Kilmainham negotia- 
tions Mr. Parnell knew that Sheridan and Boyton 
had been organizing outrage, and therefore wished to 
use them to put down outrage.” 

We find that this charge has not been proved. 

(4) «*That Mr. Parnell was intimate with the 
leading Invincibles, that he probably learned from 
them what they were about when he was released on 
parole in April, 1882, and that he recognized the 
Phoenix Park murders as their handiwork.” 

We find that there is no foundation for this 
charge. 

We have already stated that the Invincibles were 
not a branch of the Land League. 

(c) ** That Mr. Parnell on 23d January, 1883, by 
an opportune remittance enabled F. Byrne to escape 
from justice to France.” 

We find that Mr. Parnell did not make any remit- 
tance to enable F. Byrne to escape from justice. 

The two special charges against Mr. Davitt, viz. : 
(a) ‘* That he was a member of the Fenian or- 
ganization, and convicted as such, and that he 
assisted in the formation of the Land League with 
money which had been contributed for the purpose of 
outrage and crime”; (4) ‘* That he was in close and 
intimate association with the party of violence in 
America, and was mainly instrumental in bringing 
about the alliance between that party and the Par- 
nellite and Home Rule party in America”; are based 
on passages in ** The Times” leading articles of the 
7th and 14th March, 1887. ‘+The new movement 
was appropriately started by Fenians out of Fenian 
funds; its ‘father’ is Michael Davitt, a convicted 
Fenian.” «*That Mr. Parnell’s « constitutional or- 
ganization’ was planned by Fenian brains, founded 
on a Fenian loan, and reared by Fenian hands.” 

We have shown in the course of the report that 
Mr. Davitt was a member of the Fenian organization, 





and convicted as such, and that he received money | 
from a fund which had been contributed for the pur- || 


pose of outrage and crime —viz., the Skirmishing 
Fund. It was not, however, for the formation of the 
Land League itself, but for the promotion of the 


that Mr. Davitt returned the money out of his own 
resources. 

With regard to the further allegation that he was 
in close and intimate association with the party of 
violence in America, and mainly instrumental in 
bringing about the alliance between that party and 
the Parnellite and Home Rule party in America, we 
find that he was in such close and intimate associa- 
tion for the purpose of bringing about, and that he 
was mainly instrumental in bringing about the alli- 
ance referred to. 


The sequel is soon told. The report was 
laid on the table of the House of Commons, 
and, after a debate of the utmost bitterness, 
was entered on the journals of Parliament 
by 321 to 259. After another debate of 
the same character in the House of Lords, 
a similar resolution was carried without a 
division. Mr. Parnell then sued _ the 
“Times” for libel, and obtained £1000 
damages by consent, and the judge’s report 
took its place among the national Blue 
Books. It is said that Sir Charles Russell 
made £10,000 out of the commission, and 
Sir Richard Webster must have made at 
least double that amount; and the cost of 
the whole business to the “ Times” has 
been roughly estimated at from £150,000 
to £250,000. The house of Walter was 
not, however, broken by its losses, and the 
Conservative Englishman still has his politi- 
cal opinions served up hot (with the. break- 
fast rolls) every morning from the columns of 
the “Times.” It is fair to add that Sir 
Richard Webster, whose conduct of the 
“Times ” case had been so bitterly attacked 
both in Parliament and out of it, received a 
perfect ovation at the annual meeting of the 
Bar, soon after the debate on the report; 
and a vote of confidence in his professional 
honor, moved by Mr. Samuel Pope, Q.C., 


| an ardent Gladstonian and leader of the 


agitation which led up to it. We have also shown | 


Parliamentary Bar, was carried with accla- 
mation. Lex. 
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OLD-WORLD TRIALS. 


THE TRIAL OF 


EFORE the murder by Palmer of John 
Parsons Cook, poisoning by strychnia 

was, forensically speaking, almost unknown. 
There had been a shrewd suspicion that 


Miss Abercromby, whose death formed | 


the subject of incidental inquiry in Wains- 
right v. Bland (1 Meeson & Welsby 32), 
had succumbed to this deadly alkaloid; 
and one of two cases of poisoning by vermin- 
killer powders, of which strychnine is nearly 
always a constituent, had occurred. But 
poisoning as a fine art had made compara- 
tively slight advances since the days of the 
Marchioness of Brinvilliers, and arsenic, 
opium and antimony seemed to exhaust the 
ingenuity of criminals. Now, although Lord 
Campbell in passing sentence of death upon 
Palmer had said, ‘“‘I hope that this terrible 
example will defer others from committing 
such atrocious crimes, and that it will be 
seen, whatever art or experience or caution 
may accomplish, that such an offense will 
surely be detected and punished,” the in- 
ference which was vulgarly drawn from the 
Rugeley murders was of a precisely opposite 
character. The one fact which seemed to 
have impressed the public mind was that 
chemicai anaiysis had not, and, as some said 
in their haste, could not reveal the presence 
of strychnine, and Palmer’s conviction was 
attributed partly to the suicidal folly of 
which he had been guilty, partly to the 
splendid advocacy of Cockburn. The mis- 
taken assumption that “there was no test 
for strychnia” both brought about and was 
removed by the cause célébre of the Queen 
v. William Dove. 

The prisoner was the son of a Mr. Chris- 
topher Dove, a leather manufacturer in 
Leeds, who died at Christmas, 1854, leaving 
his son an income of £90 a year, on which 





¥. 


WILLIAM DOVE. 


he lived. He was brought up as a farmer, 
but at the time when his wife died was 
without employment. Mrs. Dove was the 
daughter of equally respectable parents: 
her father was a leather merchant at Plym- 
outh, named Jenkins, and her brother had 
married the sister of the prisoner. Dove 
was addicted to drink; his wife was a sickly, 
delicate woman, who was —to use his own 
language — a considerable “ cost to him in 
doctors’ bills”; his intellectual calibre, as 
will appear more fully hereafter, was feeble ; 
and he had already fallen in love with a 
Mrs. Whitham, a widow of highly reputable 
character, who neither did nor said anything 
to encourage his advances. On 2d January, 
1856, the adjourned inquest was held on 
the body of Cook who, as our readers are 
aware, had been poisoned by William 
Palmer in the preceding November ; and on 
the 3d or 4th the papers proclaimed in 
every home in England, the news that Dr. 
Taylor and Dr. Rees had failed to find 
strychnia in the body of the murdered man. 
Dove read this and commented upon it to a 
person named Harrison, a soothsayer whom 
he had got into the habit of consulting. 
Forthwith he discovered that his house was 
infested with rats, purchased at first ten, 
and soon afterwards five grains of strychnia, 
and announced that he had reason to believe 
that Mrs. Dove would not long survive the 
month of February, 1856. Sure enough, 
after a few preliminary attacks of the same 
character, she died on the first of March with 
all the peculiar symptoms of poisoning by 
strychnia. By violently resisting a _ post- 
mortem examination, and falsely asserting 
that he did so in deference to the wishes of 
his late wif@, Dove succeeded in attracting 
attention to himself and was duly arrested. 
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The reed on which he had leaned as on a 
staff broke in his hands. 


| 


Not only were | 


Mrs. Dove’s symptoms those of strychnia | 
poisoning, but each of five different chemical | 
tests applied to the contents of her stomach | 


and intestines yielded unmistakable  evi- 


dence of the presence of the same subtle and | 


fatal agent. The strychnia extracted from 
her body was administered to mice and 
rabbits. They died with tetanic convul- 
sions. Moreover a spaniel dog, which licked 
up a small clot of her blood that had fallen 
on the floor at the postmortem examination, 
died within an hour from the tetanus of 
strychnia. 

Dove was tried before Mr. Baron Bram- 
well at York on the 16th, 17th, 18th and 
19th of July, 1856. The only possible de- 
fence was insanity, and insanity of that 
peculiar type which is known as homicidal 
monomania. The evidence in support of 
it may shortly be summarized as follows: 
The prisoner’s nurse deposed that “ he would 
keep her in his bedroom with his back to 
the door, grinning and screaming; and 
would lock a lighted candle up in a basket 
in the closet.” 
could not be taught. 
a farmer, a Mr. Frankish, he rubbed sul- 
phuric acid upon some cows and calves, 
blinded two cats and put phosphorus upon 
After leaving Mr. Frankish he went 


He was sent to school but 
As an apprentice to 


others. 


| 
| 


to America for two years, and the same | 


accounts of him arrived as had been before 
received. His very father looked upon him 
as a fool, and left him 490 a year to be 
paid by trustees in weekly allowances. The 
prisoner then took a farm, in the manage- 
ment of which he was guilty of a variety of 
extravagances. He would chain a bull-dog 
to a table, plant apple trees the one day and 
pull them up the next, mutter to himself, 
rise at midnight and go to Leeds, tell absurd 
tales of what he was worth, and complain of 


noises in the house. At one time the 


prisoner was found with a pistol threatening | 


| 


to shoot his father. At other times he went 


| thought that he had sold his soul. 


about with a carving knife and a bottle of 
laudanum, menacing the life of Mrs. Dove. 
He would give his servants notice to quit by 
an attorney's letter. A schoolmaster who 
knew him found him one day lying across 
the ruts of the road. He had been weeping 
and would neither answer nor rise. Again, 
he is seen galloping about followed by a 
troop of boys at Oxford. On another oc- 
casion, having seen another man reaping his 
corn, which was ripe, he went and reaped 
his own, which was green, because, he said, 
he would not be behindhand. Finally, while 
Dove was in York Castle gaol, a report 
came to the Governor’s ears that he had a 
knife about him, and he was _ therefore 
searched. In that search there was found 
concealed, sewed up in his clothes, a letter 
written in blood, to the devil, to whom he 
It was 
in the following terms: — 

“ Dear Devil: lf you will get me clear at the 
assizes and let me have the enjoyment of life, 
health, wealth, tobacco here, more food and 
better, and my wishes granted till I am 60, come 
to me to-night. 

I remain, your faithful subject, 
WiLuiAM Dove.” 


Prima facie this was a strong case. But 
it weakened considerably in the proving. 
In the first place there was no doubt that 
Dove both intended to commit, and knew 
that he was in fact committing murder; 
again he was afraid of punishment, and only 
went on with his criminal designs because 
he believed punishment to be avoidable. In 
the next place, the letter to the devil, which 
was the strongest proof of insanity, was er 
post facto, and might well be fictitious evi- 
dence. Once more, none of the witnesses 
for the prosecution, who were about Dove 
during the critical period, were cross-ex- 
amined as to his mental state. Finally, we 
live in a world of insane people, and it is of 
the utmost moment that the restraints which 
the sanctions of the law impose upon them 
should not be lightly shaken or removed. 
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Dove was found guilty, with a recommenda- 
tion to mercy on the ground of his defective 
intellect, which was not attended to. He 
suffered the last penalty of the law, and as 
Palmer’s trial forever prevented the symp- 
toms of idiopathic or traumatic tetanus from 


TWICE IN 





By FRANK B. 


H** the Legislature of Massachusetts a 

right to make a law, permitting the 
Commonwealth or prosecution, in criminal 
cases, to allege exceptions and make a 
motion for a new trial, based upon any ma- 
terial irregularity in the course of the pro- 
ceedings, such as defects in summoning or 


being confounded with those of strychnia 
poisoning, so the trial of Dove finally dissi- 
pated the delusion that the latest and dead- 
liest of the alkaloids defied the resources of 
chemical analysis. 


* * * 
JEOPARDY. 
LIVINGSTONE. 
States provides for such cases.” The origi- 


nal Constitution does not. You may go 
still further, and say “the first ten amend- 
ments contain a Bill of Rights, and that a 
part of Article V. of said amendments reads, 


| ‘nor shall any person be subject for the same 


impanelling the jury, the misconduct of the | 


jury, misrulings or misdirections of the court, 


the discovery of new and material evidence, | 


etc., and if the law court sustained the ex- 


ceptions or motion, to have the prisoner | 


held a second time for trial? In other 
words, would a law allowing a person, for 
some good reason or reasons, to be put 
twice in jeopardy for the same offense, be 
constitutional ? 


My answer is, the Legisla- | 


ture has a right to make such a law, and | 


that it would be constitutional. 

It is a maxim of the common law that 
‘no man is to be brought into jeopardy of 
his life or limb more than once for the same 
offense” ; and courts of justice in Massachu- 
setts, and in some of the other States, have 


recognized it, and acted upon it, without | 


any constitutional provision. That, how- 
ever, does not prevent the Legislature from 
passing a negative statute, z. ¢.,one which 


would declare that the maxim has no force. 


The only thing that can prevent the Legisla- 
ture from passing such a law would be a 
constitutional provision, and, beyond ques- 


tion, the Constitution of Massachusetts con- | 


tains no such provision. 


You say “the Constitution of the United | 


offense, to be twice put in jeopardy of life 
or limb’; and the Constitution provides that 
‘Amendments shall be valid, to all intents 
and purposes, as part of this Constitution, 
when ratified’; and the sixth article of the 
Constitution declares that ‘the Constitution 
shall be the supreme law of the land, and 
the judges in every State shall be bound 
thereby, anything in the Constitution or 
laws of any State to the contrary notwith- 
standing.’” 

These statements are all literally correct, 
but the courts of last resort in most of the 
States have decided that the following amend- 
ments, adopted at the first session of Con- 
gress, which met in New York City, A.D. 
1789, are restrictions upon the powers of 
the general government only, and not upon 
those of States. 


PREAMBLE. 


The conventions of a number of the 
States, having at the time of their adopting 
the Constitution expressed a desire, in order 
to prevent misconstruction or abuse of its 
powers, that further declaratory and re- 
strictive clauses should be added; and as 
extending the grounds of public confidence 
in the government will best insure the benef- 
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icent ends of its institution, resolved, etc. 
The following articles were then proposed, 
and were subsequently ratified by the 
states : — 

ARTICLE 1. Congress shall make no law re- 
specting an establishment of religion, or pro- 
hibiting the free exercise thereof, or abridging 
the freedom of speech or of the press; or the 
right of the people peaceably to assemble, and to 
petition the government for a redress of grievances. 


ArT. 2. A well-regulated militia being neces- 


sary to the security of a free State, the right of | 


the people to keep and bear arms shall not be 
infringed. 

Art. 3. No soldier shall, in time of peace, be 
quartered in any house without the consent of 
the owner; nor in time of war, but in a manner 
to be prescribed by law. 

ArT. 4. The right of the people to be secure 
in ‘their persons, houses, papers, and effects, 
against unreasonable searches, and seizures, shall 
not be violated ; and no warrant shall issue but 
upon probable cause, supported by oath or affir- 
mation, and particularly describing the place to 
be searched, and the persons or things to be 
seized. 

ArT. 5. No person shall be held to answer 
for a capital or otherwise infamous crime, unless 
on a presentment or indictment of a grand jury, 
except in cases arising in the land or naval forces, 
or in the militia, when in actual service, in time 
of war or public danger ; nor shall any person be 
subject, for the same offense, to be twice put in 
jeopardy of life or limb; nor shall be compelled, 
in any criminal case, to be a witness against him- 
self, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private 
property be taken for public use without just 
compensation. 

Art. 6. In all criminal prosecutions, the ac- 
cused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and dis- 
trict wherein the crime shall have been com- 
mitted, which district shall have been previously 
ascertained by law; and to be informed of the 
nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his 
favor; and to have the assistance of counsel for 
his defense. 


Art. 7. In suits at common law, where the 


value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved ; and 
no fact, tried by jury, shall be otherwise re- 
examined in any court of the United States than 
according to the rules of the common law. 

ArT. 8. Excessive bail shall not be required, 
nor excessive fines imposed, nor cruel and un- 
usual punishments inflicted. 

ArT. 9. The enumeration in the Constitution 
of certain rights shall not be construed to deny 
or disparage others retained by the people. 

ArT. 10. The powers not delegated to the 
United States by the Constitution, nor prohibited 
by it to the States, are reserved to the State re- 


| spectively, or to the people. 


The first time the question, whether the 
above amendments were restrictions upon 
the States or only upon the United States, 
came before the courts, was in New York, 
in the year A.D. 1820." Chief Justice 
Spencer, in speaking of that part of the fifth 
article of the amendments, which reads, 
‘‘Nor shall any person be subject, for the 
same offense, to be twice put in jeopardy of 
life or limb,” says, ‘I am inclined to the 
opinion that the article in question does ex- 
tend to all judicial tribunals in the United 
States, whether constituted by the Congress 
of the United Stat s or the individual States. 
The provision is general in its nature, and 
unrestricted in its terms; and the sixth 
article of the Constitution declares that the 
Constitution shall be the supreme law of the 
land, and the judges in every State shall be 
bound thereby, anything in the constitution 
or laws of any State to the contrary notwith- 
standing.” This apparently seemed to be 
sound law, and in Mississippi, A.D. 1823,? 
Justice Ellis, deciding the same question, 
says, “It was properly admitted in argu- 
ment that this provision of the Constitution 
was binding in the United States, as well as 
the State courts of the Union, for I take it, 
it has never been questioned but that the 
Constitution of the United States is the 
paramount law of the land, any law, usage 


' People v. Goodwin, 18 Johnson, 187. 
2 State v. Moor, Walker, 134. 
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or custom of the several States to the con- 
trary notwithstanding.” 

Later decisions prove the assumption, 
in the above cases, to be an error. In 


1824, in New York,' it was thus held by 


the Court: “The provision of the Constitu- | 
tion of the United States, that ‘cruel and | 
unusual punishments shall not be inflicted,’ | 
is a restriction upon the national govern- | 
ment only, and does not limit the powers of | 


the State.” 
1831,? Chancellor Walworth says, ‘I have 


Again, in New York, A.D. | 


had occasion to examine the question how | 
far these amendments of the Constitution of | 
the United States were restrictive upon the | 
power of the individual States; and the con- | 
clusion at which I arrived is, that all the | 


amendments adopted by Congress at its 


first session, and afterwards sanctioned by | 


the requisite number of States, were intended 
to be restrictive upon the government of the 
United States and upon 
clusively.” In Kentucky, A.D. 1829, it was 
held,? that ‘“‘ Article TV. of the amendments 
to the Constitution of the United States has 
no application to proceedings under the 
authority of States.” In Vermont, in the 
year A.D. 1836,* Article VII. of the amend- 
ments of the national Constitution was held 
to “establish a limitation to the mode of 
trial in the Federal courts, but not in the 
State courts.” 

In the first case in Massachusetts touch- 
* Barker v. The People, 3 Cowen, 686. 
? Livingston v. Mayor of New York, 8 Wendell, 85. 
3 Reed v. Rice, 2 J. J. Marshall, 44. 
4 State v. Keys, 8 Vermont, 57. 


| put in jeopardy of life or limb.’ 


its officers ex- | 


ing the question, the Court says: “It has 
been established by the highest authority, 
that those amendments of the Constitution 
of the United States which contain no ex- 
pression indicative of an intention to apply 
them to the State governments, are restric- 
tions upon the government of the United 
States only.” This case is supported by 
other Massachusetts cases.2 The Supreme 
Court of the United States has also held 
the same to be the law,’ and likewise the 
courts of Connecticut * and other States.5 
From the above authorities, it is quite 
clear that the first ten amendments to the 
Constitution of the United States are not re- 
strictions upon the powers of States. The 
Constitution of the State of Massachusetts 
contains no provision that a person shall not 
be subject, for the same offense, to be ‘ twice 
I, therefore, 
draw my conclusion, that, since the amend- 
ment of the Constitution of the United 
States does not apply, and the State Con- 
stitution does not forbid it, the Legislature 
of Massachusetts has a right to pass a law 


| that, for some good reason or reasons, may 





compel a person to be put “twice in jeop- 
ardy”’ for the same offense, and that such a 
law would be constitutional. 


* Commonwealth v. Hitchings, 71 Mass. 485. 


? Jones v. Robbins, 74 Mass. 329; Commonwealth v. 
Whitney, 108 Mass. 5. 

3 Barn v. Mayor of Baltimore, 7 Pet. (U. S.) 243; 
Withers v. Buckley, 20 How. (U. S.) 84. 

4 J. Hollister v. The Union Co. 9 Conn. 436. 


5 Weimer v. Bunbury, 30 Mich. 201; Prescott v. State, 
19 Ohio St. 184. 
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SOME THINGS ABOUT THEATRES. 


Ill. 


By R. VasHON ROGERS. 


OW let us consider a few of the results 

of the contests when Greek has met 

Greek — when actors and managers have 
been at loggerheads. 

The proprietor of a theatre, or the mana- 
ger of a troupe, cannot send a performer to 
jail because he will not play nor sing, neither 
can he compel him to do his duty; he 
apparently can only recover damages against 
him for breach of contract. The proprietors 
of Covent Garden Theatre agreed with Kean, 
the actor, that he should play for twenty- 
four nights during a certain period at 450 
per night, and that meanwhile he should not 
perform anywhere else in London. Kean 
cut up rusty; and the Vice-Chancellor con- 
sidered his high court powerless in the 
matter ; that as it could not enforce the posi- 
tive part of the contract, it therefore would 
not restrain by injunction a breach of the 
negative part. His Lordship thought that 
if Kean refused to act, sequestration was 
out of the question,and that a man could 
not be sent to the Fleet for refusing to act; 
so he decided to leave the complainants to 
their remedy at law and not interfere by 
giving the partial relief and preventing Kean 
performing elsewhere. (Kemble v. Kean, 
6 Sim. 334.) This was in 1828. A few 
years afterwards the same learned Judge ad- 
mitted that the court might execute a nega- 
tive contract ; he said he remembered a case 
in which a nephew wished to go on the 
stage, and his uncle gave him a sum of 


money in consideration of his covenanting | 


not to perform within a certain district ; that, 
he remarked, was a covenant which the 
court would execute on the ground that a 
valuable consideration had been given for it. 
(Kimberly v. Jennings, 6 Sim. 340.) The 





law remained for some time uncertain as to 
whether or no one could, by injunction, 
compel a player not to play in any place 
but where he had agreed to act. However, 
at last Lord St. Leonards settled the dispute 
and established the principle that the court 
may enforce the negative part of an agree- 
ment by an injunction, although the affirm- 
ative part is of such a nature that it cannot 
be specifically enforced by decree. Mlle. 
Wagner had closed an engagement to sing 
at Lumley’s Theatre and not to sing at any 
other; however, with the fickleness with 
which the angelic sex is usually credited, 
she soon wanted to sing at Mr. Gye’s theatre. 
The Lord Chancellor put‘his foot down and 
restrained her from going to Gye’s, although 
all the king’s horses and all the king’s men 
could not make her sing at Lumley’s. His 
Lordship said, ‘“‘ The case is a mixed one, 
consisting not of two correlatives to be done, 
one by the plaintiff and the other by the de- 
fendant, but of an act to be done by the 
defendent alone, to which is superadded a 
negative stipulation on her part to abstain 
from the commission of any act which will 
break in upon her affirmative covenant, the 
one being auxiliary to, concurrent and 
operating with the other. This agreement 
to sing for the plaintiff during three months 
at his theatre, and during that time not to 
sing for anybody else, is not a correlative 
contract, it is in effect one contract. The 
engagement to perform at one theatre must 
necessarily exclude the right to perform at 
another theatre.” (Lumley v. Wagner, | 
D. M. & G. at page 618.) His Lordship 
agreed with the dictum that a person cannot 
be in two places at once, unless she is a 
bird, and Mlle. Wagner was neither a Swed- 
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ish Nightingale nor a Black Swan. Actors 
now seem to be of such importance that even 
though there is no agreement on their part 
not to perform elsewhere, still the courts will 
not let them do so during an engagement. 
Dillon, having agreed to perform at Sadler’s 
Wells in certain characters for twelve suc- 
cessive nights, proposed to perform during 
the same period at another theatre. Sir W. 
Page Wood granted an injunction restraining 
him from acting at any other place than the 
plaintiff’s theatre, during the ordinary hours 
of performance there for twelve consecutive 
nights. Sir R. Malins, V.C., went so far as 
to say that if a proprietor engages an actor 
to perform for him, the actor is not, because 
he is only wanted for three nights in the 
week, to be at liberty to go and perform at 


| bled in this matter after much the same fash- 





any other theatre during the other three | 
nights, and thereby take away the advantage | 
| petual holiday. Mr. Fechter engaged Mr. 
employer. This opinion was enunciated when | 


of the contract he has entered into with his 


C. P. Flockton wished to play Polonius in 
Hamlet at the Crystal Palace ere his time 


was up at the Globe Theatre.- In his agree- | 


ment with the Globe managers to do the old 
man and character business there was no 
negative clause restricting him from per- 
forming elsewhere; yet the V.C. would not 
let him go, although the performances at the 
Palace were in the day and would not 
necessarily interfere with those at the Globe, 
which were at night. 
man agreeing to act in one particular theatre 
during the season is a party to a contract 
that he will act there and not anywhere else: 
and said that contract is as necessarily im- 
plied as if it had been plainly expressed ; 
the amiable judge, however, seemed anxious 
to soothe the feelings of the disappointed 


ion as their English contemporaries. Now, 
however, there seems to be no doubt that 
the managers may restrain an actor breaking 
his agreement and acting elsewhere where- 
ever there is a negative clause. In fact it 
has been held that where the question is be- 
tween different theatres in the same city, 
and a leading actor breaks his engagement 
with his manager and goes over to a rival 
establishment, without doubt an injunction 
will be granted whether the covenant not to 
play elsewhere is present or absent. (Col- 
well v. Cline, 8 Mart. (N.S.) 694; High 
on Injunctions, 2d Ed. Sec. 1666; 12 Cent. 
Law J. 391.) 

The courts are unwilling that talents 
should be hid under a bushel, and will not 
sympathize with a manager who for any 
reason wishes his employees to have per- 


Montgomery, who had been a provincial 
actor and desired to appear on the London 
boards, to perform Shakespeare’s characters. 
Fechter kept Montgomery idle for five 
months, only requiring him to draw and 
spend his salary. Montgomery thought he 


| was destined to be a star, he wished to work 


He considered that a | 


and shine, not to twinkle in the dark and be 
idle; so after the five months of perfect idle- 
ness, and as apparently Fechter might be 
going to keep him unemployed for another 
five months, Montgomery would not submit, 
but struck and broke his engagement. Then 
the manager rushed into court and asked for 


an injunction to restrain the active-minded 


actor; but the Master of the Rolls considered 
that Fechter had broken his part of the 


| agreement and so would not hold Mont- 


would-be Polonius, and so said in his judg- | 
| on the one side, that the actor should have 


ment: “I must treat Mr. Flockton as if he 
were the greatest actor in the world, and as 
if wherever he went the public would run 
after him” (Montague v. Flockton, L.R. 16 
Eq. 189). 

The American courts seem to have wob- 


gomery to his. He said there was mutuality 
in the agreement entered into on both sides: 


an opportunity of displaying what his abili- 
ties and talents were before a London audi- 
ence, and on the other side, that he should 
not act elsewhere unless with the permission 
of the manager. (33 Beav. 22. 





: 
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Mile. Johanna Wagner was not satisfied 
with the advertising she received: in the 
action brought against her by Mr. Lumley, 
nor was she obedient to the order of Lord 
St. Leonards: she still wished to go to Gye’s, 
and Mr. Gye still held out inducements; 
Lumley’s story was that Gye, knowing that 
Mile. Johanna was engaged to perform at 
the Queen’s Theatre for a certain time, and 
that she had promised not to sing or use her 
talents elsewhere during the term without 
the plaintiff's written consent, yet he (Gye), 
maliciously intending to injure the plaintiff 
in his business, enticed and procured Johanna 
to refuse to perform for plaintiff. The Court 
of Queen’s Bench considered this malicious 
conduct of Gye’s, and decided that Gye 
might be sued and that an action is main- 


-tainable for maliciously procuring one to 


break his contract to give exclusive personal 
services for a time certain, equally whether 
the employment has commenced or is only 
in fieri, providing the procurement is during 
the subsistence of the contract, and produces 
damage. (Lumley v. Gye, 2 E.& B. 216.) 
The question as to whether attending re- 
hearsals is essential, was considered in the 
dispute between Mr. Gye, the director of 
the Royal Italian Opera, London, already 
referred to, and Signor Bettini, of Milan. 
These gentlemen had agreed that the latter 
should undertake the part of first tenor in 
theatres, halls and drawing-rooms for Mr. 
Gye; that he should not sing anywhere out 
of the theatre in the United Kingdom during 
the engagement, without Gye’s permission, 








except at places more than fifty miles from | 
| the parties concerned, but the witnesses, of 


London and out of the season of the theatre. 
He also agreed to be in London without 
fail at least six days before the commence- 
ment of his engagement, for the purpose of 
rehearsals. A temporary indisposition pre- 


vented the singer’s arrival in London until 
two days before his public appearance; so 
Gye would have naught to do with him and 
said the agreement was off. The Signor, 
however, took legal advice, and the matter 


coming, on a demurrer, before Blackburn, 
Quain and Archibald, JJ., the first-named 
gentleman said: ‘As far as we can see, the 
failure to attend at rehearsals during the 
six days could only affect the theatrical per- 
formances, and perhaps singing in duets or 
concerted pieces during the first week or 
fortnight of the engagement, which is to 
sing in theatres, halls and drawing-rooms 
and concerts for fifteen weeks. We think 
therefore, that it does not go to the root of 
the matter so as to require us to consider it 
a condition precedent.” The Italian there- 
fore got the favorable judgment of the court, 
and Mr. Gye was left to seek redress by a 
cross-action for damages. (For the sake 
of the profession we hope he sought them.) 
( Bettini vs. Gye, ]. O.B.D. 183.) The same 
court, a very few weeks afterwards, found 
that the failure of Madame Poussard to be 
ready to perform at the appointed time, 
through a serious illness of uncertain dura- 
tion, went so much to the root of the con- 
sideration that the cancellation of her en- 
gagement at the Criterion, by her employers, 
was justifiable. This artiste was engaged by 
the world-wide Spiers & Pond to play 
Friquette in Lecocq’s opera of ‘“ Les Prés 
Saint Gervais,” for three months (providing 
the opera should run so long), at £11 per 
week (requisite dresses and tights being 
furnished by the management). Madame got 
up her part and attended rehearsals; there 
was delay in bringing out the play, and un- 
fortunately, some five days before the open- 
ing night, she was taken ill and had to go 
to bed. There was a consultation between 


course, differed as to what was agreed 
thereat, However, Miss Lewis was engaged 
to study up the part and be ready to play if 
Madame should still be ors de combat. 


| Madame was unable to attend either the 


final rehearsals or the first night of the per- 
formance, so Miss Lewis appeared. The 
opera wasasuccess. After the fourth night 
Madame Poussard recovered and offered to 
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take her place, but as Spiers and Pond re- 
fused to allow her, an action was brought by 
her husband. The jury sympathized with 
the poor woman, and said she ought to have 
£83 damages, as non-attendance on the 
night of the opening was not of such mate- 
rial consequence to the theatre people as to 
entitle them to rescind the contract. The 
Court, however, and Mr. Blackburn was again 
the spokesman, differed from the gentlemen 
of the jury, and thought that, from the 
nature of the engagement to take a leading, 
and indeed the principal part (for the prima 
donna sang in male costume as the Prince 
de Conti) in a new opera, which it was 
known might run for a longer or shorter 
time, and so be a profitable or losing con- 
cern to the defendants, they could (without 
the aid of the jury) see that it must have 
been of great importance to the defendants 
that the piece should start well, and conse- 
quently that the failure of Madame Poussard 
to be able to perform on the opening and 
early performances was a very serious detri- 
menttothem. The Judge further remarked 
that this inability having been occasioned 
by sickness was not any breach of contract 
by the plaintiff, and no action could lie 
against him or his wife for the failure thus 
occasioned, but the damage to the defendants 
and the consequent failure of consideration 
was just as great as if it had been occasioned 
by the plaintiff's fault instead of his wife’s 
indisposition. So judgment was given for 
Spiers & Pond. (Poussard v. Spiers, 1 
O.B.D. 410.) The Exchequer Court had 
previously expressed a similar opinion as to 
the non-liability of a party for breaking a 
professional engagement on account of ill- 
ness. Arabella Goddard had engaged to 
play the piano at a concert for one Robin- 
son; sickness prevented her; Robinson sued 
for damages: the contract said nothing as 
to what was to happen in case of illness: 
the Court held her excused, such a contract 
being in its nature not absolute but conditional 
upon ability to perform. (Robinson v. Davi- 





son, L.R.6 Ex. 269.) Similarly where Cald- 
well agreed to provide Taylor with a room 
in a music hall for a particular occasion, the 
building having gone up in smoke before 
the time, when the Court would not hold: 
Caldwell liable. (3 B. & S. 826.) An action 
cannot be maintained against a dancer for 
non-performance of her agreement to ex- 
hibit her skill in the terpsichorean art on 
the boards of a London theatre if, at the 
time when she should have made her 
pirouettes, the theatre was unlicensed. 
(Gallini v. Laborie, 5 L.R. 242.) 

Actors and actresses must walk circum- 
spectly around the back premises of the 
theatre and must beware of man-traps. If 
one fall through an opening in the floor, the 
judge may say to him what Erle J. said to 
Seymour, who, at the Princess Theatre, 
London, was grievously bruised and injured 
by falling through an unlighted, unguarded 
hole in the passage near the dressing-room: 
“A person must make his own choice 
whether he will accept employment on 
premises in this (bad) condition; and if he 
do accept such employment, he must also 
make his choice whether he will pass along 
the floor in the dark or carry a light. If 
he sustain injury in consequence of the 
premises not being lighted, he has no right 
of action against the master, who has not 
contracted that the floor should be lighted. 
(Seymour v. Maddox, 16 A. & E. [N.S.] 
327.) 

A performer who is called on to resume, 
in consequence of the illness of another, a 
part in which by previous performances she 
had acquired celebrity, is entitled to reason- 
able notice before the time of the perform- 
ance; and such notice should be propor- 
tioned to the reputation at stake. (Graddon 
vy. Price, 2 C..& P. 610:) 

In New York it has been held that a 
law forbidding the opening of theatres on 
Sunday is quite constitutional; and on 
the other ocean it has been decided that 
theatricals are among the “barbarous and 
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noisy amusements ” forbidden on the Lord’s | We have seen above how Sunday plays were 
day. (Lindenmuller v. People, 33 Barb. | objected to in the olden time in both Scot- 
548; People v. McGuire, 26 Cal. 635.) | land and England. 


THE COURT OF STAR CHAMBER. 
VI. 
By Joun D. Linpsay. 


CASE which has been regarded as an | his forgiveness. Afterwards, again’ of his 

example of the oppression of the | own notion, desired to have his like prayer 
Star Chamber, is the prosecution of Sir John | of forgiveness recommended to his mother 
Hollis, Sir John Wentworth and Mr. Lums- | who was absent. And at both times, out 
den in the same reign. The late Justice | of the abundance of his heart, confessed 
Stephen has cited it as an instance in which | that he was to die justly, and that he was 
the court grossly exaggerated the supposed | worthy of death.” When upon the gallows, 
offense, and created a great crime out of a | even at the point of death he again publicly 
very small matter, and after narrating what | affirmed that he was guilty and that he had 
je evidently supposes was the real cause and | been “ justly and honorably dealt with.” 





complaint, says: “It is difficult to see how Lumsden, according to Sir Francis Bacon, 
this could be regarded as in any sense | then Attorney-General, between Weston’s 
criminal conduct.” standing mute and his trial, took upon him- 


Let us examine the facts as they really | self to prepare in writing ‘‘a most false, 
existed, and see whether after all, the persons | odious and libellous relation” of the pro- 
prosecuted had not done enough to render | ceedings, and delivered it to one of the 
them technically liable to judicial discipline | officers of the palace to be put into the 
even at this day. King’s own hands, “in which writing he doth 

Richard Weston, one of the conspirators | falsify and pervert all that was done the first 
in the poisoning of Sir Thomas Overbury | day of the arraignment of Weston; turning 
in the Tower, had been convicted, in the | the pike and point of his imputations prin- 
King’s Bench, before Sir Edward Coke, then | cipally upon” Lord Chief Justice Coke. 
Lord Chief Justice, and sentenced to be | Wentworth and Hollis had offended in a 
hanged. Upon his arraignment he had at | different way. At Weston’s execution these 
first stood mute, and for several days refused | gentlemen with others rode up on horse- 
to put himself upon trial according to the | back in an officious manner, pushed them- 
method prescribed by law, byt finally, after | selves forward to the scaffold, and proceeded 
much persuasion, he was prevailed upon to | to question Weston as to his guilt. | Went- 
take his trial. The evidence left no ground | worth asked him directly whether he did 
for doubt of his guilty and active participa- | poison Overbury or no. Weston answered 
tion in one of the most dastardly and | merely that he did him wrong, and turning 
cowardly murders known to history. to the sheriff said, ‘‘ You promised me that 

After sentence had been passed upon him | I should not be troubled at this time.” 
Weston sent for Sir Thomas Overbury’s | Nevertheless Wentworth pressed him to 
father, ‘and, falling down upon his knees, | answer, saying that he desired to know, that 

‘with great remorse and compunction, asked | he might pray with him. Weston refused 
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to satisfy his questions and said, ‘I die not 
unworthily, my Lord Chief Justice hath my 
mind under my hand, and he is an honor- 
able and just judge.” Hollis meanwhile 
stood by, not himself questioning, but urging 
Weston to discharge his conscience and 
satisfy the world. 
were unable to work upon Weston further, 
they turned away, and Hollis in indigna- 
tion exclaimed that he was sorry for such 
a conclusion, that was to have the state 
honored or justified. Hollis’s offense was 
aggravated, for he had publicly announced 
on the day the verdict was given that if he 
were of the jury he would doubt what to do. 
Stephen says, “ It is difficult to see how this 
could be regarded as in any sense criminal’ 
conduct; but it seems to have been thought 
that Wentworth’s question and Hollis’s re- 
marks remotely implied that Weston’s guilt 
might perhaps be not absolutely certain 
notwithstanding his conviction.” This is 
indeed a very liberal view of the matter. A 
careful consideration of the case would 
likely result in a different opinion.' 


' Shiel, in his sketches of the Irish Bar, in speaking of 
the custom of the Irish peasants of a century ago, of urging 
condemned criminals to confess, says: “ In cases exciting any 
unusual interest, no sooner is a convicted person handed 
over to the executioner, than he is beset on all sides with 
entreaties to make what is called a last satisfaction to jus- 
tice and to the public mind, by an open confession of his 
guilt. As between the convict and the law such a proceed- 
ing is utterly nugatory. If he denies his guilt, he is not 
believed; if he admits it, he only admits a fact so conclu- 
sively established as to every practical purpose that any 
supplemental corroboration is superfluous. If the verdict 
of a jury required the sanction of a confession, no sentence 
could be justifiably executed in any case where that sanc- 
tion was withheld. 

“But this could not be. In submitting the question of 
guilt or innocence to the process of a publictrial we apply 
the most efficacious method that our laws have been able 
to devise for the discovery of the truth. The result, like 
that of all other questions depending upon human testi- 
mony, may be erroneous. The condemned may be a 
martyr, for juries are fallible; but for the purposes of 
society their verdict must be final except upon those rare 
occasions where its propriety is subsequently brought into 
doubt by new evidence emanating from a less questionable 
source than that of the party most interested in arraigning 
it. Then, as far as regards the satisfaction of the public 
mind with the justice of the conviction (for upon this 
great stress is also laid), the public should never be en- 


When they found they | 











The case came on to be heard before the 
Lord Chamberlain, the Archbishop of Can- 
terbury, Lord Crew, Lord Steward, Earl of 
Pembroke, Bishop of London, Bishop of 
Winton, Lord Zouch, Lord Knowles, Sec- 
retary Winwood, Chancellor of the Duchy, 
Sir Thomas Lake and the three Chief Jus- 
tices. The proceedings seem to have been, 
conducted with the utmost calmness and 
dignity. 

Bacon informed against the defendant, 
ore tenus, ‘for a misdemeanor of a high 
nature tending to the defacing and scandal 
of justice ina great cause capital.” After 
dwelling at some length upon the heinous- 
ness of the crime of poisoning (or “ impoi- 
sonment,” as he called it) and the efforts 
of the King to discover and punish Over- 
bury’s murderers, he reviewed the circum- 
stances of Weston’s arraignment, his stub- 
born refusal at first to plead, his trial and 
conviction, and spoke of his repeated ac- 
knowledgments of guilt. 

Referring to Lumsden’s gratuitous inter- 
ference on behalf of Weston, he said that 
while Lumsden was a Scot and therefore 
ignorant of English laws and forms, he could 


couraged to require a higher degree of certainty than the 
law requires. 

“ But the practice of harassing convicts for a confession 
before the crowds assembled to witness their execution 
produces this effect: it teaches them to divert their at- 
tention from the best and only practical test of a ques- 
tion that should no longer be at issue, and to set a value 
upon a test the most deceptive that can be imagined. A 
voluntary admission of guilt may to be sure be depended 
on, but after conviction no kind of reliance can be placed 
upon the most solemn asseverations to the contrary. Death 
and eternity are dreadful things, and it is dreadful to 
think of wretches determined to brave them with a de- 
liberate falsehood upon their lips; yet there are men — 
many — that have the nerve to do this. In Ireland it is of 
frequent occurrence; particularly in cases of conviction for 
political offenses, and more or less in all others. A regard 
for posthumous reputation — the false glory of being re- 
membered as a martyr —a stubborn determination to make 
no concession to a system of laws that he never respect- 
ed — concern for the feelings and character of relatives 
by whom a dying protestation of innocence is cherished, 
and appealed to as a bequest to the honor of a family 
name: these and similar motives attend the departing 
culprit to the final scene, and prevail to the last over every 
suggestion of truth and religion.” 
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not tell “whether this doth extenuate his 
fault ... or aggravate it much in respect of 
presumption; that he would meddle in that 
that he understood not.” 
Lumsden had been the instrument of another, 
and that the false report of the proceeding 
was another's work; ‘‘some other man’s 
cunning wrought upon this man’s boldness,” 
he said. He argued upon the circumstance 
of the slanderous matter having been sent 
directly to the King, saying: ‘‘ I note to your 
Lordships that this infusion of a slander into 
a King’s ear is of all forms of libels and 
slanders the worst.... But where a King is 
pleased that a man shall answer for his false 
information, there, I say, the false informa- 
tion to a King exceeds in offense the false 
information of any other kind, being a kind 
(since we are in matter of poison) of im- 
poisonment of a King’s ear.” 

Coming to a consideration of Hollis’ and 
Wentworth’s misbehavior, he charged it to 
be done “to supplant his” (Weston’s) 
“ Christian resolution, and to scandalize the 
justice already past and perhaps to cut off 
the thread of that which is to come” (re- 
ferring to the trials of Weston’s co-conspira- 
tors). He said that the questions put to 
Weston were directly contrary to what had 
been already tried and judged in the 
King’s Bench. Wentworth had said that he 
wanted to pray with Weston. ‘I know not,”, 
says Bacon, “ that Sir John Wentworth is an 
ecclesiastic that he should cut any man from 
the communion or prayer.” Of Hollis’s 
proclaimed dissatisfaction with the evidence 
of Weston’s guilt at the trial (which Hollis 
said he knew not whether it was before or 
after the verdict), he said, ‘‘ Whether Sir 
John Hollis was a pro-juror or a pos¢-juror, 
one was to prejudge the jury, the other was 
to taint them.” 


In conclusion he said, ‘“ Of the offense of 
these two gentlemen in general, your lord- 
ships must give me leave to say that it is an 
offense greater and more dangerous than is 
conceived. 


I know well that as we have no 


He intimated that | 





Spanish Inquisition nor justice in a corner, 
so we have no gagging of men’s mouths at 
their death, but that they may speak freely 
at the last hour; but then it must come from 
the free motion of the party, not by tempta- 
tion of questions. The questions that are 
to be asked ought to tend to farther reveal- 
ing of their own or other’s guiltiness; but to 
use a question in the nature of a false inter- 
rogatory to falsify that which is res judicata, 
is intolerable. For that were to erect a 
court or commission of review at Tyburn, 
against the King’s Benchat Westminster. And 
besides it is a thing vain and idle, for if they 
answer according to the judgment past, it 
,adds no credit; or if it be contrary it dero- 
gateth nothing. But yet it subjecteth the 
majesty of justice to popular and vulgar talk 
and opinion. My Lords, these are great and 
dangerous offenses, for if we do not maintain 
justice, justice will not maintain us.” 

Lumsden’s answer to the charge against 
him was that he had not himself been pres- 
ent at the arraignment of Weston, and what he 
had written he had heard from others in com- 
mon discourse, who, upon being demanded 
to justify what they had repeated, denied it. 
Therefore he confessed that what he had 
written was false, but pleaded ignorance of 
the law, and disclaimed any intention of prej- 
udicing the cause of justice. 

Bacon replied that Lumsden’s answer and 
submission were modest, but that ‘ whoso- 
ever would raise a slander and refuse to tell 
his author ... that he was the author him- 
self... I hold it not unworthy a gentleman 
to discharge his fault upon the first author: 
and by the law the not doing thereof maketh 
him the first author: so he becomes a false 
accuser of himself.” 

Wentworth admitted that he had asked 
the questions of Weston concerning the 
poisoning of Overbury. He had seen other 
do the same thing at the same time. Again, 
not being at the trial and having heard that 
Weston had denied his guilt, “‘ he was desir- 
ous to be satisfied of the truth of himself; 
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yet he purposed not to ask any questions 
when hecame thither: but if to ask questions 
of a man going to execution were offensive 
to the state, he did humbly submit to their 
Lordships’ censures.” 

Hollis confessed having expressed his 
doubt of Weston’s guilt at ‘the trial, saying 
he had been but a by-stander and that his 
opinion had been drawn from him “ in ordi- 
nary discourse, and that he had offended as a 
man perhaps more trickish and curious to 
give his verdict or judgment of life or death 
than others.” He said he had gone to the 
execution as he had gone to many others: 
that he had know it to be a custom for by- 
standers to interrogate condemned men. As 
to having offended by his behavior there, he 
said ‘‘that Mr. Attorney had so well applied 
his charge against him, that though he car- 
ried the seal of a good conscience with him, 
he would almost make him believe that he 
was guilty; but he hoped their Lordships 
would take the bird by the body and not by 
the feathers.” He had, he claimed, acted as 
he thought a Christian should act, to persuade 
Weston to ease his conscience, and “ in- 
tended not to controvert the law and justice 
that had passed on him.” Ifthe court deter- 
mined that he had offended, “‘ he did humbly 
submit himself to their honorable censures.” 

Coke pronounced sentence. First dealing 
with Lumsden he said among other things: 
‘‘He that infuseth into his Majesty's ears 
the least falsehood concerning his judges 
unjustly, is like him that infuseth never so 
little copper into coin; the both commit a 
kind of treason. . .. And for your persuasions, 
Mr. Lumsden, that you will not be an ac- 
cuser, this is a contemptuous answer : for this 
is not to be an accuser, being examined of 
another to discover him; but your refusal in 
this kind of answer is a manifest contempt.” 
Lumsden was fined two thousand marks, im- 
prisoned in the Tower for a year, and there- 
after until he should at the Kings-Bench Bar 
submit himself, confess his fault, and disclose 
the authors. 





As to Hollis and Weston Coke proceeded : 
“If that he that is to be undone by a verdict 
shall not speak cross matter to a verdict (as 
the books of Edward III. and Edward I. 
are, and II. Henry IV., 53 Estophel, 137), 
what shall be done to him that, having no 
matter in a cause capital wherin he had 
nothing to do, would intermeddle? For as 
the law saith, ‘ Turpis est admissis rei ad fe. 
non pertinentis.’ Sir John said, that it hath 
been a custom to ask questions at those 
times, and that he did usually go to execu- 
tions. For his own part, he said, that ever 
since he was a scholar, and had read those 
verses of Ovid, Trist. III., 5: — 

‘ Et lupus et vulpes instant morientibus —* 

Et quecunque minor nobilitate fera est, 
he never did like it, and therefore he said, he 
did marvel much at the use of Sir John... I 
know he” ( Hollis)“ hath travelled many coun- 
tries, speaks many languages, hath seen many 
manners and customs, and knows much of 
foreign nations ; yet a little knowledge of the 
common law of this land would have been 
better for him than all these; it would have 
kept him from asking questions, and coun- 
selling in scandal of religion and justice, 
two of the main pillars of the kingdom, and 
that in cold blood. Evidence is above 
eloquence ; the party himself acknowledged 
that he died justly, and those that saw him 
said that he died penitently: so to conclude, 
as it was sometimes said of Rome, ‘et que 
tanta fuit Romam tibi causa videndi,’ he 
might very well now say of Sir John Hollis 
his going to Tyburn, with a little alteration 
of the words, ‘ et que tanta fuit Tyburn tibi 
causa videndi.’” 

Hollis was fined 41000, and Wentworth 
1000 marks, each was imprisoned in the 
Tower for a year, and compelled to make 
submission to the common law courts. 

As far as the mere management in court 
ofthe different cases went, it cannot be denied 

! This line is incorrectly quoted. It should be “ Ut lupus 


et /urpes instant morientibus ursi.” ‘Tristia, III., 5 (35, 
36). 





384 





London Legal Letter. 





that they were for the most part calm and 
dignified, though the strange taste and violent 
passions of the time give them occasionally 


a grotesque appearance ; but the severity of 
the censures or sentences imposed in several 
instances is in these days astonishing. 


LONDON LEGAL LETTER. 


Lonpon, July 7, 1894. 

= RUSSELL, of Killowen, is now Chief 

Justice of England ; he will take his seat in 
a day or two, and his subsequent career will be 
watched with intense interest. Lord Coleridge’s 
death came very suddenly: his physical powers 
had abated sensibly during the last few years, 
but anyone who knew him would have expected 
his system to be capable of withstanding the 
effects of the chill which carried him off. The 
late Lord Chief Justice played a most conspic- 
uous part in public life; without being either a 
very great lawyer or a very great judge, he 
formed a most admirable figurehead for our 
common Jaw system. Mr. Crump’s agitation for 
a Bar Association has borne some fruit after all. 
Sir Henry James’s committee has issued its re- 
port, which proposes the formation of a general 
council of the Bar which would be the accredited 
representative of the latter. It is suggested that 
it should consist of the Attorney General, and 
the Solicitor General for the time being, and every 
former law officer, while remaining in actual 
practice at the Bar, sixteen practising barristers, 
of whom four are to be nominated by the masters 
of the branch of each of the four Inns of Court, 
and forty-eight practising barristers, to be elected 
by the whole Bar. The council to have power to 
appoint six additional members as it may con- 
sider desirable, by reason of their _parlia- 
mentary or professional eminence, or on account 
of their representing any circuit or section of 
the Bar not adequately represented. The pro- 
fession at large will watch with critical interest 
the early career of this new organization. 

The legal teetotaler has at last asserted himself. 
For better or for worse there are comparatively few 
members of the Bar who can claim the distinc- 
tion, but here and there you do find a genuine 
abstainer from the delights of alcohol. I think 


I mentioned some time ago how cordially our 
Inn of Court dinner men welcome a teetotaler, 


| or in the alternative that a proportion of 


| whose abstinence increases the allowance of wine 
at the disposal of his fellow diners. 


I must con- 
fess I have very rarely had the pleasure of din- 
ing with an abstainer in the precinct of the law, 
but on the rare occasions on which I have, one 
has never failed to admire the uncomplaining 
neatness with which the anchorite passed the 
flowing bowl and cheerfully quenched his thirst 
with a few sips of water. Lately a sterner breed 
has sprung into existence, and within the quiet 
halls of Grays Inn, certain students and junior 
barristers, smarting under a sense of injustice no 
longer tolerable, have approached the master of 
the Bench with a petition claiming that they 
should be supplied with non-alcoholic beverages, 
the 
sum paid for the feast — two shillings sterling — 
should be deducted in respect of the wine they 
do not drink. Out of sheer pity I should rather 
be inclined to distribute a few bottles of lemon- 


| ade or ginger beer among these thirsty agitators, 


but they are not entitled to any deduction from 


| the sum they pay for their dinners, which only 


defrays a portion of the expense of the food sup- 
plied, the wine and beer being presented by the 
Inn out of the corporate funds. However, as I 
say, let the teetotaler have some consideration. 
We have had another anarchist trial at the 
Old Bailey; the prisoner was represented by 
Mr. Farrelly, to whom I referred in my June 
letter as defending an anarchist conspirator on a 
previous occasion. At the trial in question Mr. 
Farrelly succeeded in rescuing his client from the 


| toils of the statute law directed against dabblers 


in explosives. ‘There was a weak point in the 
chain of evidence forged by the brown authori- 
ties, and Mr. Farrelly successfully pressed this 
home in his powerful address to the jury, a ver- 
dict of acquittal being the result. 

The weather has lately been so hot and oppres- 
sive that forensic labors have been almost unen- 
durable. i 
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CURRENT TOPICS. 

WHERE DID RALEIGH Diz. — On the occasion of 
Lord Chief Justice Coleridge’s visit to this country, 
he was entertained at a club house on Grand Island, 
in the Niagara River, a few miles below Buffalo. A 
feast was spread for him, and the master of the 
was his lordship’s host in Buffalo, an 
a cultured scholar, and an 
influential citizen, of national reputation. It had 
been agreed between him and his lordship that there 
should be no speeches, but the other diners would 
not be content with this, and loudly demanded 
‘¢ Coleridge.” Thereupon the chairman aforesaid 
arose, and introduced his lordship very felicitously, 
observing that to quote some words recently em- 
ployed by a distinguished United States senator, on 
another momentous occasion, ‘‘ The shallow mur- 
mur, but the deep are dumb,” and that the deep at 
the head of the table must respond to the demand of 
The chairman insists that 


ceremonies 
accomplished lawyer, 


the shallow at the foot. 
he distinctly spoke of the line as a ‘* quotation” by 
the senator, but at all events, nobody present, 
except Lord Coleridge, could for a moment have 
supposed that the chairman intended to attribute the 
authorship of that hackneyed verse to that senator, 
Roscoe Conkling, although perhaps the chairman, 
like most others present, was ignorant of the author- 
ship. But Lord Coleridge, misunderstanding the 
matter, or perhaps in accordance with the not un- 
common horse-play of the House of Commons on 
the occasion of classic or poetical quotations, affect- 
ing to misunderstand it, began substantially as 
follows in response: +‘ This is a country of surprises. 
I have always been instructed to suppose that Sir 
Walter Raleigh was beheaded a good many years 
ago on Tower Hill, but to-day I learn that he is a 
present senator of the United States.” A great 
many present thought the hit a rather rude one in 
the circumstances, although of course it was not so 
intended. Now only a few days ago the occupant of 
this Easy Chair read in that very delightful, although 
rather too gushing, book, William Winter's «* Shakes- 
peare’s England,” a statement that on the inner wall 
of St. Margaret’s Church, at Westminster, is a brass 
tablet with an inscription to the effect that Sir Walter 
Raleigh was beheaded in Old Palace Yard, just 


BY IRVING 


| 
| 


BROWNE. se ee na ee s 


outside the church, and that his remains are buried 
in the chancel of that church! On consulting Ed- 
ward’s Life of Raleigh we find this correct. He 
slept his last night at the Gate House, and not at the 
Tower. He dropped his head at Westminster in- 
stead of Tower Hill, and Lord Coleridge was a mile 

r two out of the way in the locality. It is always 
well for a critic to be sure of his ground, and 
‘* Physician, heal thyself” is a very wise injunction. 
No critic is infallible, as was exemplified in our own 
case, when last month we moved the great stone 
lion from Lucerne to Berne! We must have con- 
fused him with the Bears of Berne. 


JupGEs’ TERMS. — Apropos of Lord Coleridge, 
another solecism of his was recently brought to our 
attention by a distinguished judge of the Supreme 
Court of New York. This gentleman was present at 
the Bradlaugh trial held before his lordship, and 
heard his charge, in the course of which he cited a 
case from 17th Johnson’s New York reports. His 
lordship invited comment and criticism from counsel, 
and Mr. Bradlaugh, who conducted his own cause, 
very respectfully called his attention to another 
American case. His lordship replied in his suave 
and grandfatherly way, that his attention had previ- 
ously been called to that case, and that he could not 
deem it authoritative, because while he must acknowl- 
edge with deep pleasure the constant courtesy with 
which he had been treated in the United States, it 
still must be admitted that decisions in the courts of 
that country were not of authority in the courts of 
England; that this must necessarily be so for the 
reason that the ‘* American” judges are elected by 
popular vote, and hold office for extremely short 
terms —in some instances only a year or so. Our 
New York judge was struck by this remark about the 
length of the judicial term in this country, and con- 
sulting the standard English authority, Whittaker’s 
Almanac, he found that there was not at that time a 
single English judge, except Sir James Hannen, who 
had sat on the bench so long as he himself, and Sir 
James antedated him by only a month! The New 
York judge is competent for several years yet. This 
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remark by Lord Coleridge is very amusing when we 
reflect that the chief legal dignitary of England, 
the Lord Chancellor, goes out with his administra- 
tion, and one did once go out in six months. Until 
1846 all the judges of New York were appointed and 
held till sixty years of age. They now hold fourteen 
years. In many other States they have terms almost 
equally long. In Massachusetts (and several other 
States, we believe) the judiciary are appointed and 
hold for life or until some fixed advanced age. All 
the Federal judges are appointed and hold for life, 


and two of the chief justices together sat more than_ 


sixty years. There is one judge in that court now 
who has sat there more than thirty years — Mr. 
Justice Field, brother of the late David Dudley Field. 
The present chief justice of New York has sat more 
than twenty-four years, and another judge of the 
same court has been a judge twenty-eight years. 
Another went out of the same court a few years ago 
who had *been a judge more than a quarter of a 
There are undoubtedly many other in- 
stances of equally long service. Indeed, one would 
not risk a great deal in asserting that the average 
length of judicial service in the Eastern and Middle 
States, and probably in some of the Southern, 
exceeds that of the English judges. It may be 
questioned, moreover, whether there is not such a 
thing as too long a term of judicial service. At all 
vents, we cannot recall an instance, in ¢Azs country, 

iere a leading law journal has deemed it its duty to 
.nt to a chief justice that he ought to retire because 
of his somnolency on the bench! 


century. 


| 


KinG Puivip. — Still in this vein reminiscent of | 


Lord Coleridge, we may warrantably narrate an in- 
cident of a dinner at the private table of the afore- 
said chairman, his lordship’s host, on the same pro- 
gress, in which the late Elliott Shepard, his lordship’s 
cicerone in this country, and his lordship were the 
chief interlocutors. The genial host had told an 
excellent anecdote of that same United States sen- 
ator, Roscoe Conkling, illustrating his fearlessness 
and independence. He had been arguing a case 
before some judge who too manifestly took up the 


side against him and exhibited an undue amount of | 


heat. Conkling wound up his argument shortly, 
saying that he would leave the further consideration 
to his honor’s calmer moments. ‘‘I will appeal,” 


said he, *‘ from Philip drunk to Philip sober.” «+ By 
the way,” said Shepard, «+I think the origin of that 
phrase is not generally understood. King Philip, 
the Indian chief, celebrated in early New England 
history, had taken a white man captive, and being 
somewhat excited by ‘ fire-water,’ condemned him to 
be burned alive. The captive then exclaimed, <I 


appeal from Philip drunk to Philip sober,’ and the 
King let him go.” There was an instant’s silence, 
so thick that you might have cut it with a knife. 
This tale was more than Lord Coleridge could stand. 
His eyes were nearly dropping out of his head with 
amazement, and leaning across the table toward 
Shepard, who sat directly opposite, he exclaimed in 
a tone of almost sorrowful expostulation, mingled 
with profound courtesy, ‘‘ Oh, but my dear Shepard ! 
that was not King Philip, the Indian, don’t you 
know? —that was Philip of Macedon!” It is safe to 
say that Shepard was the only unembarrassed man 
at the table. 


THE DECEASED WIFE'S SISTER. — This trouble- 
some factor in society has again made her customary 
triumphal progress through the House of Commons 
and met with her customary snubbing by the silk- 
vested, shovel-hatted ecclesiastics in the House of 
Lords. A majority of nine, composed wholly of 
this class, we believe, has again defeated the will 
of the Commons. Once the majority was only two, 
and the pillars of the constitution shook almost as 
horribly as when wager of battle was abolished 
within this century. It is, and will always be, difficult 
to make the commonalty understand why this pro- 
posal is wicked, and yet it is quite regular for a 
widow to marry her dead husband’s brother, and 
why God inculcated the latter observance upon the 
Jews. Probably so long as the kingdom preserves 
this very useless appendage of its governmental 
machinery, this state of things will continue. But there 
is one remedy for it — the parties, who not having 
the fear of the established bishops before their eyes, 
desire to contract such incestuous alliances, may 
conveniently do so by emigrating to this country, or 
even to any one of the English colonies. Matrimony 
is freer from theological quibbles in Australia or 
Canada. Of course they would have to continue to 
live out of England, but we can imagine worse 
things. 
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NOTES OF CASES. 


DANGEROUS PREMISES. — In 6 GREEN BAG, page 
249, attention was called to an Indiana case holding 
that the widow of a fireman cannot recover damages 
for his death caused by the collapse of a defective 
and dangerous building on which he was standing 
while fighting the flames. Similar doctrine may be 
found in Gibson v. Leonard, 143 Illinois, 182; 36 
Am. St. Rep. 376, which holds that the owner or 
occupant of a building is not liable to an under- 
writer's fire patrolman who forces his way into a 
building to save property from fire, without invitation, 
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permission or license, express or implied, and is 
injured by using a defective elevator intended for 
freight and not for passengers. Although net a 
trespasser, he is a mere naked licensee, to whom no 
duty is due except that of not willfully injuring him. 


OBLIGATION TO ACCEPT OFFICE. — An entirely 
new question in this country is decided in People v. 
Williams, 145 Illinois, 573; 36 Am. St. Rep. 514, 
namely, that #zandamus lies to compel acceptance of 
a municipal office after election or appointment, by 
one who is qualified but refuses, although the statute 
imposed a penalty for non-acceptance. Such appears 
to be the common law rule in England, as is shown 
by the citations in the opinion. The Court 
observe : — 

“Under our form of government the principle applies 
with even greater force than under a monarchy. In a 
republic the power rests in the people, to be expressed 
only in the forms of law. And if the duty, preservative of 
the common welfare, is disregarded, society may suffer 
great inconvenience and loss, before, through the methods 
of legislation, the evil can be corrected. Upon a refusal 
of officers to perform their functions, effective govern- 
ment, pro tanto, ceases. All citizens owe the duty of aiding 
in carrying on the civil departments of government. In 
civilized and enlightened society men are not absolutely 
free. The burden of government must be borne as a 
contribution by the citizens in return for the protection 
afforded. The sovereign, subject only to self-imposed re- 
strictions and limitations, may in right of eminent domain 
take the property of the citizen for public use. He is 
required to serve on juries, to attend as witness, and 
without compensation, is required to join the posse comitatus 
at the command of the representative of the sovereign 
power. He may be required to do military service at the 
will of the sovereign power. These are examples where 
private right and convenience must yield to the public 
welfare and necessity. It is essential to the public welfare, 
necessary to the preservation of government that public 
affairs be properly administered; and for this purpose 
civil officers are chosen, and their duties prescribed by law. 
A political organization must necessarily be defective which 
provides no adequate means to compel the obvious duty of 
the citizen, chosen to office, to enter upon and discharge 
the public duty imposed by its laws, and necessary to the 
exercise of the functions of government.” 


«« But how if he will not stand?” 


INFANT'S NEGLIGENCE. — All the courts, except 
the Massachusetts, seem to have the tenderness of 
nursing mothers towards infants, and speak grievously 
towards adults who put dangers in their way, and 
palliate the natural curiosity of the young for med- 
dling with attractive things. This is especially mani- 
fested in the turntable cases, and in like manner 








infants have been excused for undue familiarity with 
dogs to whom they have not been introduced, and 
sometimes for wandering in by and forbidden paths. 
And so on the other hand, adults have been charged 
with the unpleasant results of selling or otherwise 
furnishing them with dangerous articles, like guns. 
A recent exemplification of this judicial tenderness is 
found in Haynes v. Raleigh Gas Co., decided in the 
Supreme Court of North Carolina in April, 1894 (19 
S. E. R., 344), in which it was held that it was not 
contributory negligence for an intelligent boy, ten 
years old, when walking along the sidewalk, to grasp 
a guy wire hanging from an electric light pole to the 
ground, there being nothing to indicate that it was 
charged with electricity. The Court said : — 


“ A child is held to such care and prudence as is usual 
among children of his age and capacity (Murray v. Rail- 
road, 93 N.C., 92). The defendant contends that the 
deceased was ten years of age, ‘a very healthy, intelligent 
moral and industrious boy.’ Let us assume this to be 
true. As he returned to his home the morning of his 
death, passing along the streets of the city, he was tres- 
passing on no one’s property. He was walking where he 
had a right to walk, not by mere permission or invitation, 
but because he, as one of the public, had an absolute right 
so to do. The wire was on the sidewalk. Only one 
witness saw him when ‘he took hold of the wire, and the 
wire threw him in the ditch.’ That witness testified that 
‘he did not have to reach for it. He just reached out 
his hand and took it. He did not have to stoop.” Ns 
witness testified that there was anything from which ey n 
an adult could have inferred that this wire was carrying a 
deadly current of electricity, or indeed any current at all. 
True, the witness who saw him grasp the wire, when he 
came to his rescue, saw the fiery indications of the passing 
of the current from the wire to his hand, and several 
witnesses deposed, that, after the accident and the throw- 
ing of the wire into a yard where there was wet grass, 
they noted that the wire was ‘ steaming’ at the point where 
one of its coils touched the sidewalk, and also at its 
extremity in the yard. Grant this to be true, and yet there 
is not, as it seems to us, any evidence that it was steaming 
when the deceased caught the wire, or if it was, that its 
steaming was such as to carry, to a boy passing along, a 
warning that he must not touch it. We should be very 
loth to declare an adult guilty of negligence for grasping 
a wire such as this one under circumstances such as the 
defendant contends surrounded the deceased. We cer- 
tainly cannot declare that this boy, whose conduct must 
be judged with due regard for his boyish nature and habits, 
negligently caused his own death. The instruction that 
‘upon the evidence the plaintiff's intestate was not guilty 
of contributory negligence’ should have been given.”’ 


The only doubt here seems to be whether contribu- 
tory negligence was not a question of fact. <A jury 
might well be justified in saying that the boy was 
not negligent, but can it be assumed, as matter of law, 
that he was not? But women and small boys are 
very powerful in courts of justice. 
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Wuat's IN A NAME? — The attention of this Chair | Massachusetts case, for in the latter there was noth- 


was recently called in a practical way to the case of 
Hanson v. Globe Newspaper Co., 159 Massachusetts, 
293, which decides a perfectly novel question. It 
was an action for libel in a newspaper article attribut- 
ing riotous conduct in court to «‘H. P. Hanson, a 
real estate and insurance broker of South Boston.” 
The details of the occurrence were correct, and H. 
P. H. was a real estate and insurance broker of 
South Boston, but the person really in question was 
A. P. H. Hanson, who also was a real estate and 
insurance broker of South Boston, and for whose 
name that of H. P. Hanson was substituted by mis- 
take. The case was tried without a jury, the judge 
found that the libel was not ‘‘of and concerning” 
the plaintiff, and judgment went for the defendant. 
This was affirmed on appeal, three judges dissenting. 
A case somewhat similar to this was tried in Buffalo 
recently. A newspaper reporter, reporting certain 
proceedings in an action for divorce of ‘+ Louise 
Weber v. Clem Weber,” founded on the ground 
that the defendant had another wife living, made the 
mistake of publishing that the defendant ‘+ formerly 
kept the Silver Dollar Saloon in Buffalo.” The 
reporter was led into this mistake by information 
from the court officials who heard the proceedings in 
court. The name of the saloonist was Clement J. 
Weber and his wife’s name was Louisa, but he was 
generally known as ‘‘Clem Weber,” and his saloon 
signs were thus inscribed. He had, however, not 
lived in Buffalo for ten years, and was a well known 
and very reputable merchant at Medina. It appeared 
plainly on the face of the article that he was not the 
man really referred to, for every other detail was 
inconsistent with that supposition. Malice was 
clearly disproved. The newspaper published a 
prompt, ample, and candid retraction and explana- 
tion, without any request from the plaintiff. It was 
shown by all the evidence that very few thought the 
plaintiff was even referred to, and that nobody be- 
lieved the charge. The plaintiff alleged and swore 
in his complaint to special damage in loss of business 
and credit, but made no attempt to prove any, and 
the evidence even of his own witnesses showed indis- 
putably that he sustained no damage whatever. The 
case was left to the jury, and they found a verdict of 
$800! The case is stronger for the defense than the 


| 





ing in the publication to indicate that H. P. H. was 
not *the man intended, while in the other every 
allegation, except the mistaken one of description 
as the saloonist, pointed to a man living in Ohio, 
and who suddenly disappeared from Buffalo. It 
seems that there zs something in a name. We 
recently read of a poor fellow in England, who 
wearied of well doing because nobody would employ 
him for the reason that his name was ** William 
Sikes,” and he was therefore driven to drink and 
crime and became completely discouraged. But 
there is certainly such a thing as a respectable name 
that sheds libel and slander. The Glasgow, Ky., 
«¢ Times ” is responsible for this: ‘* Benjamin Franklin 
was lately whipped for stealing chickens; Thomas 
Jefferson sent up for vagrancy; James Madison fined 
for getting drunk; Aaron Burr had his eye gouged 
out in a fight; Zachary Taylor robbed a widow of 
her spoons; John Wesley was caught breaking into. 
a store; George Washington is on trial for attempted 
outrage ; Andrew Jackson was shot in a negro bar- 
room; Martin Luther hung himself on the garden 
palings while stealing a basket of vegetables, and 
Napoleon Bonaparte is breaking rock for a $3 fine in 
New Orleans. What's the matter with the old 


boys?” 


REPUGNANT DEVISES. — A rather novel point is 
decided, in Day v. Wallace, 144 Illinois, 256; 36 
Am. St. Rep. 424, namely, that where the same land 
is devised in two different clauses of the same will to 
two different persons, they shall take as co-ten- 
ants. It was held by Coke that the latter alone 
should take, but Lord Brougham, in Sherrat v. Bent- 
ley, 2 M. & K. 149, held as in the principal case. 
This is also supported by Redfield on Wills, vol. 1, 
p- 443, and by McGuire v. Evans, 5 Ind. Eq. 269. 
But opposed to this are Holling v. Coonan, g Gill, 
62, and Coverb v. Seburn, 73 Iowa, 564. The Court 
in the principal case say, that granting a mistake, 
‘¢It is impossible to tell in which clause that mistake 
occurred. We know of no rule by which we are al- 
lowed to say it was made in the first rather than in 
the last. We can conceive of no good reason why 
the consequences of such a mistake should be wholly 
visited upon appellants.” 
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est to the profession; also anything in the way 
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LEGAL ANTIQUITIES. 


Amasis established a law in Egypt, that every 
Egyptian should annually declare before the 
governor of the Province, by what means he 
maintained himself, and all those who did not 
appear, or who could not prove that they had 
some lawful livelihood, were punished by death. 
This law Solon introduced into Athens, where it 
was inviolably preserved as a most just and 
equitable provision. 4 


ee ee 


FACETI£ZA. 


Tue following anecdotes are told of Sir Fran- 
cis Johnson, Chief Justice of the Superior Court 
of Province of Quebec, who died on May 27, 
1894 :— 

On one of his circuits in the Eastern Town- 
ships during the winter, he startled the inmates 
of a country hotel, at which he put up, almost 
out of their wits. The night was bitterly cold, 
and the hotel proprietor was not extravagant in 
his fuel supply, or in the weight of his blankets, 
as the Judge very soon found out after getting 
into bed. He put over his bed coverings his 
heavy coat and other clothes ; still the wind and 
arctic frost became colder and colder and sleep 
he found impossible. What was to be done? It 
was after midnight, and no one round to make a 
fire. Happy thought. The Judge arose, and 
putting on his slippers and dressing gown, went 
into the passage and shouted with all his power, 
“Fire, fire, fire.’ In a few seconds the whole of 
the hotel was aroused and each frightened one 
inquiring where it was. Then came the pro- 
prietor. Panting and scared, he ran for the 
Judge and screamed out, “ Where is the fire, 





where is it?’’ The Judge, with a merry twinkle 
in his eye, replied: ‘ That’s what I am trying to 
find.”” A good fire was at once made in the hall, 
and the rest of the night was passed in comfort. 


_ On another occasion, in a case as counsel, and 
questioning a witness, Johnson said: “I want to 
know, did you see it done?” Witness, “ No, I 
was not an eye witness, but an ear witness.” 
«¢ Ah,”’ remarked Sir Francis, “a ear witness and 
not a migh witness? That is what I call a dis- 
tinction without a difference !” 


One of his judgments was appealed to the 
Court of Appeals and sustained. On being met 
by Judge M the latter said: ‘“ Well, Frank, 
I have just sustained a judgment of yours.’’ 
“Yes? Well, my dear M , I still think I was 
right.”’ 








Tue following affidavit was filed in Court of 
Common Pleas in Dublin in 1822 : — 

“And this deponent further saith, that on 
arriving at the house of the said defendant, 
situate in the county of Galway aforesaid, for the 
purpose of personally serving him with the said 
writ, he, the said deponent, knocked three several 
times at the outer, commonly called the hall door, 
but could not obtain admittance ; whereupon 
this deponent was proceeding to knock a fourth 
time, when a man, to this deponent unknown, 
holding in his hands a musket or blunderbuss, 
loaded with balls or slugs, as this deponent has 
since heard and verily believes, appeared at one 
of the upper windows of the said house, and 
presenting said musket or blundtrbuss at this 
deponent, threatened ‘that if said deponent did 
not instantly retire, he would send his (the 
deponent’s) soul to hell,’ which this deponent 
verily believes he would have done, had not this 
deponent precipitately escaped.” 


A MAN was tried before Mr. Justice Burrough, 
for stealing a pair of breeches. The prosecution 
was conducted by a young barrister, who, seeing 
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a female witness in the box, and the court | 


crowded with ladies, thought proper to speak 
of the stolen garment as imexpressibles. “ Inex- 
pressibles/” said the Judge, “ inexpressibles — 


I don’t find mention of any such thing in the | 


indictment.”’ “Why, no, my lord,” simpered the 
counsellor ; “ I thought, my lord, it might be as 
well — (and here he winked and nodded in the 
vain endeavor to inspire the judge with the same 
regard for propriety); the indictment mentions 
breeches.” “Then why couldn’t you say breeches 
at once? here, Mr. Sheriff, please hand them up 
to the lady. Now, ma’am, are you ready to 
swear that those are your husband’s breeches?” 


In an Exeter, N.H., town meeting, the 
question of building a new fence about a burying- 
ground was considered. Judge Jeremiah Smith 
opposed it. ‘ What is the need, Mr. Moderator,” 
said he, “of a new fence about such a place? 
Those who are outside of it have no desire to 
get in, and those who are inside cannof get out.” 


WuiLEe Judge Gove, of New Hampshire, was 
holding a court in one of the northern counties, 
he was much annoyed by the coughing that pro- 
ceeded from some of the spectators. He re- 
ferred to it again and again with increasing 
asperity, until at length he directed the Sheriff 
to remove from the court-room the next man 
who coughed. As might be expected this per- 


| 


him for riot. He called on the clerk for a piece 
of paper, and the clerk, who was frugal in his 
habits, gave him a small piece of brown paper on 
which to write his order. The judge threw it to 
the floor contemptuously, giving the clerk, at the 
same time, a rap on his bald head. 

“T would not fine a dog,” said he, “on such a 
piece of paper as that. Go, gentlemen, and sin 
no more. The next time you are brought before 


| me I will see that you are fined on gilt-edged 
| paper.” 





emptory order had a marvellous effect in stilling | 
| sequence. A person in deep mourning and with 


the audience. ‘That evening a stranger appeared 
at the village hotel, afflicted with an incessant 
cough. “I can tell you how to cure that,” said 
a bystander; “you just go down to the court 
house, and there is a little wizened-faced judge 
there who’ll put a stop to that cough of yours in 


less than five minutes, —a sure cure !”’ 








In a patent case in New York recently one of 
the lawyers consumed two days in describing the 
differences between two scientific appliances. 


When he had finished the Judge quietly said to | 


him: “Now, Mr. 
what /s the difference ! 
hasn’t recovered yet. 


” 


The lawyer, it is said, 


Tue following good story is told of Judge 
Dooly of Georgia : — 

While holding court in Hancock County he | 
had to impose a fine on two men brought before 


, will you please tell us | 





—_ 





NOTES. 


JAMES Payn tells of a friend of his who had 
avoided jury duty for some time by the assist- 
ance of a government official in acknowledgment 
of a certain douceur, but he got tired of paying 
an annuity and wanted it to be done with for 
good and forall. “For £10,” said the official, 
‘“‘T will guarantee that you shall never be troubled 
again,” and the money was paid. When the day 
came for his attendance at the court, John 
Jones, let us call him, could not resist the 
temptation of seeing how his money had been 
invested. He described the sensation of hearing 
“John Jones” called out as rather peculiar ; it 
was called out a second time, and he could 
hardly resist answering to his name; when it 
was called out a third time, he felt quite eerie, 
and much more so at what took place in con- 


a voice broken with emotion exclaimed: “John 
Jones is dead, my lord.” And his lordship, with 
a little reflected melancholy in his tone, ob- 
served: “ Poor fellow, scratch his name out.” 


From a standard and entirely sober digest of 
Illinois reports, under the title “‘ Carriers” and a 
subdivision as to baggage, we quote the following 
digest paragraph: “56. ‘Two revolvers in the 
trunk of a grocer who went into the country to 
purchase butter: Held, that but one revolver 
was reasonably necessary.’’ 


THE opponents of capital punishment in Cen- 
tral Switzerland have raised a curious point of 
law in support of their movement. The affair 
arises out of the conviction of a monster named 
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Ahegg, who recently murdered his daughter. | said: “ At this particular period in our country’s 


He was sentenced at the Assize Court, at Schwytz, 
to be guillotined, whereupon a local society for 
the abolition of the punishment of death ap- 
pealed against the sentence on the ground that, 
according to law, condemned criminals must be 
beheaded by the sword. The Court of Appeals 
decided that their view of the law was correct, 
and this causes a dead-lock, as no man can be 
found in Switzerland to carry out the sentence of 
the law in the manner required. 


THE following “Fraud Upon an Insurance 
Company,” which is taken from the “ Deutsche 
Tabak-Zeitung,”’ is certainly just a little too good 
to be true. A cunning fellow, who wanted to 
smoke the best cigars at the cheapest possible 
cost, bought 1,000 cigars of the highest quality 
and corresponding price, and immediately in- 
sured the whole stock. When he had smoked 
the last of them, he demanded 750 marks from 
the insurance company on the ground that the 
whole of his insured stock, ten boxes of cigars, 
had been consumed by fire! The Solomonic 
court decided in favor of the plaintiff. The 
company then brought an action of conspiracy 
against the smoker, accusing him of having 
intentionally put fire to his own cigars, and 
deliberately destroyed his property. Hereupon 
the same wise court condemned the insured 
smoker to three months’ imprisonment. 


THE Supreme Court of Errors of Connecticut, 
in Chamberlain v. Hemingway, has decided that 
a treadmill is not a highway; saying, “A man 
can take as many steps on a treadmill as on a 
highway, but he cannot perform a journey on it. 
The treadmill is not a highway.” 


In State 7. Hawley, 63 Ct., the court deter- 
mines the old question of the guilt of our first 
parents; saying, “Adam and Eve were both 


guilty.” 


AsSOcIATE Justice Harlan, of the United States | p — 


Supreme Court, in a recent address to the gradu- 





history, and in view of the profession you have 
chosen, I cannot do better than to say something 
about the Constitution of the United States — 
how it was framed and adopted by the people. 
I have often been surprised to find lawyers who 
have not read the Constitution, although it might 
be read in the time passed on the street discuss- 
ing the last baseball game.” 


A STRANGE story is told in connection with the 
finding of a will that was filed in the Probate 
Court of an Ohio county, and the readers of THE 
GREEN BaG may be interested in the account of 
the manner of finding the will as related by a 
brother of the deceased, and in a copy of the 
will itself. 

The brother tells the following marvelous story 
as to the manner of finding the will. He says 
that on Tuesday night, June 17, he and his fam- 
ily could get but little rest owing to unaccount- 
able noises in the house. Doors slammed and 
peculiar knockings disturbed their slumbers. 
Towards morning Mr. B got up to investi- 
gate the mystery. A rummaging sound seemed to 
issue from one room, and he opened the door 
and looked in and was astounded to see what 
appeared to be the form and face of his brother 
Dan bending over a desk in the corner. He 
summoned courage to ask him what was wanted, 
and the reply was, “ Those papers.’”’ The form 
was luminous, and when it had uttered these 
words it faded before his eyes and disappeared. 
Mrs. B was of course told the story and she 
was very careful to stay away from that particular 
room. When her husband returned she was a 
badly frightened woman and told him that she 
had heard peculiar sounds in that room during 
the day, as though caused by lifting the desk 
lid and letting it fall. He then resolved to make 
an examination, and after rummaging through the 
desk the will was found. 

The will itself is a literary curiosity. 








«* Bucyrus Crawford County May the 21 1885 
this is my last will and testament after my dith 

first my detts are god to be paid then the car 
(photograph car) and the machinery goyes to will n 
and my Cloth (clothes) to J P B——and to 
L Mollenhaph Absolom is to git ten dolares i place 





ates of the University of Maryland Law School | of cloth (clothes) he cand ware eney of them and 
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will is to run the Bisness if it pays him and i think it | our legal text-books, and the profession will not be 





will Misses R gits ten dolars as a preusent Kate 
B gits five Ela B gits two and the rest to 
be dividet equall among the three two Brothers and 
sister or thare ares is eney thing left for them i dont 
want youance to quarl and to fight about it and git 
noting do it up in pes and good will and stay frends i 
is to have ten 











almost for god my girl magie B 
dolares she was my girl and so i will Close 

Daniel B seal 
We the under sined agnalage thahat Dannel B 
was in his sound mind and have seen him sine his 
name 











JRK 
& Christ R —— 
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BOOK NOTICES. 
LAW. 

A TREATISE ON THE Law or Torts in obligations 
arising from civil wrongs in the common law. 
By Str FREDERICK POLLock, Bart. New Am- 
erican, from third English edition. Elabor- 
ated with notes and references to American 
By James Avery WEpp of the Memphis 

The F. H. Thomas Law Book Co., St. 

Law sheep. $5.00. 


Pollock on Torts has long been recognized by the 


cases. 
Bar. 
Louis, 1894. 


profession, in both England and America, as a work 
of great merit, one displaying a vast amount of re- 
search on the part of its distinguished author, and 
remarkable for its clear and succinct exposition of the 
principles of this important branch of the law. An 
American edition will be warmly welcomed by stu- 
dents and practicing lawyers. Mr. Webb has not 
altered the text and notes of the author, but has add- 
ed such notes and references as seemed pertinent. 
The agreement or disagreement of the English and 
American authorities is generally mentioned in the 
editor’s notes, and where they are not in harmony 
the points of difference are specified and briefly dis- 


cussed. This new edition is a valuable addition to 





YE 





slow to appreciate it. 

THE AMERICAN SraTE Reports. Vol. XXXVI. 
Containing the cases of general value and 
authority, decided in the courts of last resort 
of the several States. Selected, reported, and 
annotated by A. C. FREEMAN.  Bancroft-Whit- 
ney Co., San Francisco, 1894. Law sheep. 
$4.00. 

There appears to be no falling off in either the quan- 
tity or quality of this series of reports. The present 
volume contains over 1000 pages, and is made up of 
decisions reported in fourteen different States. Mr. 
Freeman’s annotations are very full, and give these 
reports a great value. . 


Lawyers’ ReEpoRTS ANNOTATED. Book XXII. 
All current cases of general value and import- 
ance decided in the United States, State and 
Territorial courts, with full annotation. By 
Burpett A. RicH and Henry P. FaRNHAM. 
The Lawyers’ Co-operative Publishing Co., 
Rochester, N. Y., 1894. Law sheep. $5.00. 
This last volume of the Lawyers’ Reports contains 

many important cases, with a liberal amount of valu- 

able annotations. The series is well kept up to the 
excellent standard which has distinguished it. 


MISCELLANEOUS. 


Bayou FoLk. By Kate Cuoprix. Houghton, 
Mifflin & Co., Boston and New York, 1894. 
Cloth. $1.25. 

A most delightful collection of stories of Louisiana 
life makes up the contents of this volume. The author’s 
pen is one of wonderful power of description, and 
these sketches display the hand of the real artist. 
There is an indescribable charm in these pictures of 
Creole life which fairly captivates the Northern reader. 
The score or more of stories, all equally well told, 
are none too many to satisfy the reader, for there is 
not a superfluous line or a suggestion of repetition in 
the whole book. 
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